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N his preface to Thucydides Hobbes tells us that “ They be 
farre more in number, that love to read of great Armies, bloudy 
Battels, and many thousands slaine at once, than that minde the 
Art, by which the Affaires, both of Armies, and Cities, be con- 
ducted to their ends.” In that quaint and pedantic way one of the 
masters of the Science of Politics has attempted to emphasize its 
overshadowing importance. The expounders of that science, of 
which Jurisprudence is only a distinct and important branch, are 
divided into two schools‘whose methods of investigation and dem- 
onstration are radically different from each other. To a student 
of the older or Analytical School? a constitution, a code of laws or 
customs, present themselves as things that have existed from the 
very beginning in their present form. His primary duty therefore 
involves only such an analysis of their various provisions as will re- 
veal the existing rules under which rights and duties are defined 
and remedies administered. With the history of the processes 
through which such constitutions or codes came into existence he 
has nothing directly to do; in his view the history of law is really 
no part of Jurisprudence; it is simply a side light which may or 
may not be used as an aid to interpretation. Putting aside the 
teachings of history, except such as are permanent in nature, and 
rejecting the fact that political and legal institutions can best be 
studied, not as arbitrary or imaginary combinations, but rather as 
1 It should be said, however, that the Analytical School is divided into two branches : 
the one beginning with the investigation of the abstract ideas of right and law in their 
relation to morality, freedom, and the human will generally ; the other beginning with 
the actual facts of law as they now appear, when metaphysics and ethics are excluded 


from view. The difference, in a general way, is that which divides Gorman expounders 
of Naturrecht from the Benthamites. 
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belonging to societies of definite historical types, the student of the 
Analytical School proceeds, with the aid of an a priori process, to 
elaborate his own conception of the inherent nature of rights and 
law. Such, in general terms, was the method applied to the study 
of the Science of Politics upon its revival by Machiavelli, Bodin, 
and Hobbes, after the existing state system of Europe had taken 
on definite and permanent form. 

The group of scholars who founded, something more than a 
century ago, the science now known as Comparative Philology 
revolutionized the thought of the world not so much through the 
marvelous revelations of that science as by the discovery of a new 
method of investigation that made such revelations possible. Out — 
of the application of the new method to fresh subject matters have 
since arisen Comparative Mythology, Comparative Politics, and 
Comparative Law. By the aid of the two sciences last named, 
as combined in what is generally known as the Historical Method, 
a flood of light has been shed upon the processes through which the 
aggregate, commonly called government and law, emerged from 
progressive history in the nations that have made the deepest im- 
press upon civilization. The Historical Method of investigating 
the origin and growth of law, public and private, beginning with its 
germs in primitive society, attempts to explain its nature and mean- 
ing through the record of its development. The main difficulty in 
the way of complete demonstration is the fragmentary character of 
the evidence as to the initial forms of law in the early periods. 
Only by a comparison of such fragments as have been preserved 
in the survivals of ancient law or custom, in the usages of savage 
tribes and stagnant nations, or in the annals of a few ancient his- 
torians, is it possible to reconstruct primitive society as a complete 
organism. Savigny, the founder, or rather consolidator, of the 
Historical School, as well as his immediate followers, dealt only 
with Roman materials; and they applied the new method only in 
a very limited way to the general theory of politics. The most 
important outcome was embodied in Savigny’s declaration that law 
is not the creation of the will of individuals, but the outcome of 
the consciousness of the people, like their social history or their 
language. In his famous pamphlet, Beruf unserer Zeit, published 
in 1814, he expressed the then new idea that law is a part and 
parcel of national life. Down to that time comparative investiga- 
tion of archaic legal systems had scarcely been undertaken at all, 
certainly not on any considerable scale. The almost unbroken soil 
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of that rich and inviting field was to be turned over by the plow 
of one who revealed wonders. Sir Henry Sumner Maine, whose 
“Ancient Law” appeared in 1861, said in his preface that ‘‘ The 
chief object of the following pages is to indicate some of the earli- 
est ideas of mankind, as they are reflected in ancient law, and to 
point out the relation of those ideas to modern thought.” In 
the masterly demonstration that followed he showed that legal 
ideas and institutions have a real course of development as much as 
the genera and species of living creatures; that they cannot be 
treated as mere incidents in the general history of the societies 
where they occur. The works of these epoch-making men — the 
one German, the other English — have resulted in the creation 
of what may be called the natural history of law. 

The most important single outcome of Comparative Politics — 
which may be called the science of state building, the science of 
constitutions — is embodied in the discovery that the only two con- 
ceptions of the state known to the ancient and modern world have 
been and are represented by aggregations or federations in which 
the starting-point was the village community. In Greece the first 
stage in the aggregation is represented by the gathering of a group 
of village communities or clans into a brotherhood; the second by 
the gathering of brotherhoods into a tribe; the last by the gather- 
ing of tribes into a city-state. In Italy the village community ap- 
pears as the gens. Out of a union of gentes arose the curta,; out of 
the union of curiae arose the tribe; out of a union of tribes arose 
the city-state. Out of the settlements made by the Teutonic nations 
upon the wreck of the Roman Empire has gradually arisen the 
modern conception of the state as a nation occupying a definite 
area of territory with fixed geographical boundaries, the state 
as known to modern international law. The typical Teutonic tribe, 
the civitas of Cesar and Tacitus, represented an aggregation of 
hundreds, while the hundreds represented an aggregation of town- 
ships. The typical modern state in Britain, known as England, 
represents an aggregation of shires; each shire an aggregation 
of hundreds; each hundred an aggregation of village communities 
or townships. The power to subdue and settle a new country and 
then to build up a state by this process of aggregation constitutes 
the strength of the English nation as a colonizing nation. By that 
process, capable under favorable geographical conditions of unlim- 
ited expansion, has been built up the federal republic of the United 
States. After thus unfolding the origin and growth of the political 
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constitutions of states, ancient and modern, Comparative Politics 
has undertaken to classify and label such constitutions as buildings 
and animals are classified and labeled by those to whom buildings 
and animals are objects of study. Not until the history of the 
outer shells or constitutions of states had been thus subjected 
to critical examination at the hands of Comparative Politics, did 
Comparative Law undertake to unfold the history of such bodies of 
interior or private law as have existed as distinct codes. The out- 
come is the discovery that there are existing in the world today 
only five distinct systems of law: the Roman, the English, the Mo- 
hammedan, the Hindoo, the Chinese. A survey of the geographi- 
cal areas thus occupied discloses the fact that about nine-tenths of 
the civilized world is now dominated by Roman and English law in 
not very unequal proportions. Thus it appears that the student 
of the Science of Jurisprudence is directly concerned only with 
Roman and English law, from whose histories are to be drawn 
practically the entire data with which he has to deal. When the 
external histories of these two world codes are unfolded, side by 
side, the coincidences, the likenesses, are striking indeed. Each 
consisted at the outset of a body of customary law which became 
rigid and unelastic the moment it was reduced to written formulas. 
Long after that stage was reached each state grew into a world 
power with vast territorial dependencies. Thus each state was 
forced so to expand its meager and unelastic code of archaic law 
as to meet the manifold and ever-changing conditions of the after- 
growth. That result was worked out in each by*identically the 
same agencies — Legal Fictions, Equity, and Legislation. Each 
state as it advanced manifested its conservatism by promoting law 
reform mainly through the agency of judge-made law, — the. Ro- 
man vesponsa and the English case-law system presenting par- 
allel processes of innovation in existing rules, made only after 
exhaustive discussion as to particular deficiencies revealed by the 
facts of individual cases. As old institutions became obsolete, they 
were, as a general rule, permitted simply to die out without formal 
abrogation. Thus at Rome as in England out of the old was 
slowly evolved, bit by bit, the new. 

When the state system of modern Europe, in which the state as 
the nation is the unit, swept away and superseded the ancient state 
system in which the city-commonwealth had been the unit, the 
public law of Rome, constitutional and administrative, was rejected 
because inapplicable to widely divergent political conditions. What 
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did survive was the private civil law of family and property, of 
contract and tort, based on principles of natural equity and univer- 
sal reason which have not lost their force with the altered circum- 
stances of more recent times. It is that system of Roman private 
law which became the basis of the codes of the Continental 


nations, whence it passed into Mexico, Central and South Amer- 


ica, to certain states in South Africa, as well as as to Scotland and 
Louisiana. On the other hand, it is the public law of England 
that has had the widest extension, and is exercising by far the 
most potent influence by reason of the fact that the English consti- 
tutional system stands out as the accepted political model after 
which have been fashioned the many systems of popular govern- 
ment now existing throughout the world. Since the beginning 
of the French Revolution nearly all the states of Continental 
Europe have organized national assemblies after the model of the 
English Parliament in a spirit of conscious imitation. Not, how- 
ever, until the typical English national assembly, embodying what is 
generally known as the bicameral system, had been popularized by 
the founders of the federal republic of the United States, was it 
copied into the Continental European constitutions. Nothing is 
more interesting in the institutional history of the world than the 
approaches now being made to the constitutional system of the 
United States by Mexico and the states of Central and South 
America. In some instances in Latin America, states approach very 
closely, so far as their constitutional law is concerned, to the English 
original as modified by American innovations; in others, federal 
states are organized on the American plan, with certain reserva- 
tions. But no matter to what extent a Mexican, Central, or South 
American state may adopt English constitutional law in the struc- 
ture of its outer shell, its interior code of private law is invari- 
ably Roman, —a fact equally true of every Continental European 
state whose constitution has been founded on the English model. 
Jurists who view the existing state system of the world as a con- 
nected whole cannot fail to perceive, when their attention is spe- 
cially directed to the subject, that within less than a century in 
the blending of Roman and English law there has occurred a phe- 
nomenon that marks a turning-point in the history of legal develop- 
ment. After centuries of growth Roman public law, constitutional 
and administrative, perished, leaving behind it the inner part, the 
private law, largely judge-made, which lives on as an immortality 
and universality, — as the fittest it survives. In the same way and 
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for the same reason English public law, the distinctive and least 
alloyed part of that system, is living on and expanding as the one 
accepted model of popular government. The phenomenon in 
question is presented by the blending now going on between the 
strongest elements of Roman and English law in the state systems 
of Continental Europe, in those of Latin America, and in that of 
the state of Louisiana. If the existing state system of France is 
taken as a typical illustration, we there find the outer shell of the 
state, the system of parliamentary government, to be purely Eng- 
lish through deliberate and recent imitation, while the interior code 
of private law is essentially Roman. The same thing may be said 
of every other Continental European state having a parliamentary 
government. In the state system of Louisiana we find the outer 
shell of the state to be English, as modified by American innova- 
tions, while the interior private law is based on the Code Napoléon. 
The same thing is true of the seventeen Latin-American republics 
which have adopted English constitutions in the North American 
form, while retaining the private law drawn from Roman sources, 
Is it not therefore manifest that out of this blending of Roman and 
English law there is rapidly arising a typical state-law system 
whose outer shell is English public law, including jury trials in 
criminal cases, and whose interior code is Roman private law ?! 

It would be hard to find any one willing to deny that the star of 
the Historical School of Jurisprudence is now in the ascendant. 
Among its many startling revelations the greatest perhaps is that 
which embodies the dominant idea of the nature of law itself. 
The world is beginning to understand that law is neither the com- 
mand of an outside sovereign, nor a collection of abstract princi- 
ples in force by the nature of things for all ages, but the expression 
for the time being of the dominant force of the community. Great 
jurists have said recently that “the matter of legal science is not an 
ideal result of ethical or political analysis; it is the actual result of 
the facts of human nature and history.”? Law is a living and grow- 
ing organism which changes as the relations of society change. 
It thus becomes the province of the Science of Jurisprudence 
to look behind the law into those relations of mankind which 
are generally recognized as having legal consequences, in order 


1 In a work recently published the writer has ventured to submit, for the first time, 
this far-reaching generalization to the jurists and statesmen of the world, after having 
subjected it in advance to the searching and approving criticism of eminent jurists in 
more than one nation. The Science of Jurisprudence, 1908. 

2 Pollock and Maitland, History of English Law, 2 ed., Introd., p. xxiii. 
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to ascertain whether or no there is unity or even resemblance in 
the basic conceptions that underlie them. The Science of Juris- 
prudence is the science of positive law, and its function is to 
extract from the mass of details, embodied in the several systems 
of positive law enforced by the political sovereignties composing 
the family of nations, the comparatively few and simple basic legal 
conceptions that underlie the infinite variety of legal rules. As 
Austin has well expressed it: ‘‘ The proper subject of general or 
universal Jurisprudence is a description of such subjects and ends 
of law as are common to all systems, and of those resemblances 
between different systems which are bottomed in the common 
nature of man, or correspond to the resembling points in these 
several portions.” The Science of Jurisprudence may be defined 
to be an analytical and applied science, which must be applied and 
reapplied to the data collected by Comparative Politics and Com- 
parative Law as often as it may be necessary to extract from the 
mass of details, embodied at any given epoch in the then exist- 
ing systems of positive law, the comparatively few basic ideas un-. 
derlying all of them. As the science of positive law is a Roman 
creation, Jurisprudence a Roman invention, we must, according to 
the Historical Method, begin with an examination of the actual 
conditions at Rome out of which the science in question arose, in 
order to illustrate by the facts of history the nature of the pro- 
cesses through which it works out its results. Rome’s relation to 
commerce caused an influx of foreigners whose need of law com- 
pelled, as early as 242 B. C., the appointment of a praetor perigre- 
nus, whose duty it became to administer justice between Roman 
citizens and foreigners and between citizens of different cities 
within the Empire. As such praetor could not rely upon the law 
of any one city for the criteria of his judgments, he naturally 
turned his eyes to the codes of all the cities from which came the 
swarm of litigants before him. Thus we encounter what is per- 
haps the earliest application of Comparative Law, employed for 
the purpose of extracting from the codes of all the nations with 
which the Romans were brought into commercial contact a body 
of principles afterwards known as the jus gentium,! the law com- 
mon to all nations. With the growth of the dominion of Rome 
and the consequent necessity for the extension of the code of a 
single city to many cities, there was a natural craving for the dis- 
1 Ttaque majores aliud jus gentium, aliud jus civile esse voluerunt. Quod civile non 
idem continuo gentium, quod autem gentium, idem civile esse debet. De Off,, iii. 17, 69. 
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covery of legal principles capable of universal application. In 
response to such a demand Comparative Law collected the data, 
and a certain branch of Greek philosophy supplied the theory 
upon which they could be worked into a consistent whole. The 
philosophic element was the Stoic conception of a law of nature, 
a universal code from which all particular systems were supposed 
to be derived and to which all tended to assimilate. If, through a 
reapplication of the Science of Jurisprudence to the data collected 
by Comparative Politics and Comparative Law from all existing 
codes, a new jus gentium should be established for the modern 
world embodying a uniform conception of legal right, there could 
be no difference of view as to the inestimable value of the result. 
The only question is as to the possibility of its attainment. The 
basis for such a hope is in the fact that while there are five orig- 
‘inal law systems from which existing codes are derived, there are 
but two in which the more important nations are really concerned. 
Roman and English law are now extended over perhaps nine-tenths 
of the globe. These two systems — the one originating in the code 
of a single Italian city, the other in the customs of a group of Teu- 
tonic tribes — practically divide the world between them. As more 
rapid intercommunication draws the nations of the world closer 
together, the longing increases for a modern law of the nations, 
that is, for a uniform conception of legal right, capable of embodi- 
ment in a code of substantive and adjective law, which must 
emerge, if at all, from existing codes, like the single and typical 
face in a composite photograph to which many features have con- 
tributed their influence. 

The Historical Method has put it beyond all question that until 
we have first ascertained how law grew, it is impossible to under- 
stand what it is. Not until the synthesis has ended, not until the 
growth of all the ingredients that enter into the final composite 
has been traced, should the analysis begin. Not until the history 
of the law systems of the civilized world with which we have to 
deal has been drawn out by the aid of the Historical Method, 
should an effort be made to classify and define the elements that 
enter into them by the aid of the Analytical. By that process we 
arrive at the conclusions: (1) that the sovereign authority of the 
state is the ultimate source of all laws and legal institutions as they 
exist; (2) that a positive law, or a law properly so called, is a gen- 
eral rule of external human action enforced by such a sovereign 
political authority. Law proper should therefore be termed state 
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law rather than municipal, for the reason that that term, fastened 
on the English-speaking world by Blackstone against the protest 
of Bentham, has lost its original meaning with the extinction of 
the city-state system out of which it arose. With the predicate thus 
laid it is easy to contrast the internal with the external sovereignty of 
a state, to trace all law to its origin in three and only three sources, 
to examine law as the creator and preserver of legal rights, to divide 
law proper into public and private, and finally to subdivide each of 
those grand divisions into appropriate heads. After an exhaustive 
classification of law proper has thus been made, it is comparatively 
easy to differentiate it from that body of understandings between 
states, unenforceable by any sovereign political authority, gener- 
ally known as law by analogy, or international law. When the 
field has thus been cleared, nothing remains for examination but 
that set of international rules established by comity for the preven- 
tion of conflict of laws in matters of private right. According to the 
writer’s conception of it the Science of Jurisprudence involves the 
entire process through which the growth of positive law is unfolded 
by the Historical Method and its elements classified and defined 
by the Analytical,—a process whose study must inevitably be- 
come the preface to every logically organized system of legal 
education. 


Hannis Taylor. 


WASHINGTON, 


i 
i 
| 
| 
i 
| 
| 
| 
| § 
| 
| 
‘ i 
| 
| 
i 
| 
| 
a 
t 
i 
| 
a 
| 
if 
| 
| 
| 
ia 
| 


HARVARD LAW REVIEW. 


THE COMMODITIES CLAUSE AND THE 
FIFTH AMENDMENT 


INCE the publication of the June number of this Review for 
the year 1908, in which appeared Mr. Lewis’s paper upon the 
constitutionality of the Commodities Clause, the Circuit Court for 
the Third Circuit, sitting in banc, has declared the clause unconsti- 
tutional by a vote of two to one.!. However conclusive Mr. Lewis's 
reasoning may seem, — and it seems to me quite conclusive, — the 
decision of this court of high authority must be an excuse for 
further consideration of the reasoning upon which the clause may 
be supported. 

At the outset some questions may be laid aside, because the 
defendants themselves seem to concede them. Thus it is not de- 
nied that the act affects “interstate commerce,” and does not 
attempt, as did the statute declared void in the Employers’ Liabil- 
ity Cases,” to affect more than “ interstate commerce.” It is true that 
the question was raised whether the act could be said to affect the 
carriage of coal by a railroad which had already ‘sold it at the 
breaker, so that the transportation could be said to be of property 
owned by another. This is really a question of the interpretation 
of the statute, z.¢., whether the carrier can be said to have any 
“direct or indirect” interest insuch coal. So far as it concerns the 
i validity of the statute, if by its terms it covers such a case, it is no 
| different question from that of whether the carrier may transport 
its own coal. 

Again, it seems to be certain that the act is a “regulation” of 
commerce. It is true that the defendants do not concede this, and 
it is perhaps somewhat doubtful whether Judge Gray in his long 
opinion meant to concede it, but that doubt arises from some con- 
fusion of ideas about the meaning of “regulation.” It perhaps is 
true that the “ power to regulate is not a power to destroy,” ® when 
the limitations of the Fifth Amendment are considered, but it is 


1 United States v. Delaware & Hudson Company, 164 Fed. 215, 
2 207 U. S. 463. 
8 Stone v. Farmers’ Loan & Trust Co., 116 U. S. 307, 331. 
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now too late! to insist that Congress has no power to restrict and in 
part to forbid interstate commerce, when such restriction or prohibi- 
tion is not forbidden by any other part of the Constitution. It may 
be assumed, therefore, that there is nothing in the fact that a “ regu- 
lation” of interstate commerce takes the form of a prohibition of a 
part of such commerce, which 7fso facto makes it unconstitutional. 

The question then narrows down to this: Is the clause void be- 
cause it violates any of the limitations upon the powers of Congress? 
A large part of Judge Gray’s opinion is concerned with proving that 
the Fifth Amendment does apply to the commerce power. He finds 
that it does, and it seems strange that the contrary should have been 
urged, as it apparently was, by the Government? Judge Gray seems 
to have felt some embarrassment by the precedent of the embargo, 
which he supposes to be within the limitation of the Fifth Amend- 
ment, but his conclusion that in general the power to regulate com- 
merce is subject to that amendment cannot be seriously disputed. 

In American constitutional law much the greater part of the 
questions that arise concern the meaning of the words, “no person 

. shall be deprived of his life, liberty, or property without due- 

process of law.” It has been tacitly assumed by all parties, in this 
case, that the limitation upon the power of Congress contained in 
these words was the same as that imposed upon the states. Since 
our country was the first which did so impose upon popular assem- 
blies any restraint through a written Constitution, our own prece- 
dents are the only ones which are relevant. What are they? 

Despite the dictum of Mr. Justice Harlan in Northwestern Life 
Ins. Co. v. Riggs,’ that the “liberty” of corporations is not pro- 
tected by the Fourteenth Amendment, there would seem to be no 
reason to define differently the word “person” when applied to 
that part of the Bill of Rights which protects “liberty ” from that 
part which protects ‘ property,” and it is settled in general that a 
corporation is a “ person” under that clause.‘ 


1 The Lottery Cases, 188 U. S. 321. 

See also for an unanswerable theoretical consideration of this question, Beale and 
Wyman, Railway Rate Regulation, § 1336. 

2 Monongahela Navigation Co. v. United States, 148 U. S. 312; United States 
v. Lynah, 188 U. S. 445; McCray v. United States, 195 U. S. 27, 61. 

8 203 U.S. 243, 255. 

* Pembina Mining & Milling Co. v. Pa., 125 U. S. 181; Gulf, C. & S. F. Ry. Co. v. 
Ellis, 165 U. S. 150, 154; Smyth v. Ames, 169 U.S. 466, 522; Charlotte, etc., Ry. v. 
Gibbs, 142 U.S. 386, 391; St. L. & San F. Ry. v. Gill, 156 U. S. 649, 658. 

There are a number of other decisions upon this point, which it hardly seems neces- 
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It is a different question whether the state has greater power 
under “due process of law” over corporations than over individ- 
uals, and that question should not be confused by asserting that 
the word “ persons” has a different meaning, though used but once 
in the Amendment in question. It cannot be wrong, when sup- 
porting the act, to assume that the dictum does not create such a 
distinction. 

The word “ liberty ” seems now, and after Allgeyer v. Louisiana,} 
to have got its broader and less historical meaning, and to include 
the right of a “ citizen ”— which in this connection is used as “ per- 
son” — “to enter into all contracts which may be proper, necessary, 
and essential to his carrying to a successful conclusion” the pursuit 
of “any livelihood or avocation.” 

- There are two ways in which may be regarded any valid restric- 
tion of the “liberty” so defined: one, that where the restriction is 
“lawful,” he has not the “liberty” to do what is unlawful; ? and the 
other, that though the person is deprived of his “liberty,” never- 
theless he is accorded “ due process of law.” Though the result is 
the same, the second method is preferable, as it does not introduce 
a petitio principit into the definition of the word “liberty,” by 
defining it as the right to enter into “lawful” contracts, when the 
question at issue is whether or not the activity forbidden is 
“ lawful.” 

It seems then clearest to treat the validity of the Commodities 
Clause as though the Fifth Amendment did forbid it as a depriva- 
tion of the “liberty” of railroad corporations, unless the act was 
“due process of law.” 

The next preliminary consideration is whether it likewise de- 
prives such railroads of their “ property.” This consideration is 
really irrelevant if the definition in Allgeyer v. Louisiana? be 
law, because under that definition they are deprived of their 
“liberty” in any case; and it can only be supererogation to show 
that they are likewise deprived of their property. But such a 
limitation upon property rights as is involved in a prohibition to 
transport their own property is less of a “ taking” or “ deprivation” 


sary to cite. None of these turned upon the point of “liberty.” If it was the delib- 
erate purpose of the whole court to distinguish between liberty and property when used 
in the “due process” clause, it would seem as if such a distinction deserves larger 
notice. 

1 165 U.S. 589. I am assuming a corporation’s liberty is protected. 

2 Mr. Justice Peckham in U. S. v. Joint Traffic Association, 171 U.S. 505, 572 
8 Supra. 
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than to forbid one to sell liquor theretofore legally owned. There 
are of course many restrictions which Congress may put upon the 
use of property short of “depriving” the owner of it.1 These 
questions really are important chiefly when the question arises of 
what is the justification for the taking. Thus, the destruction of 
property to prevent the spread of a conflagration, or to abate a 
nuisance, may be a complete “ taking,” and yet it is legal and the 
owner has no redress except in the public sense of justice. Even 
granting that the entire destruction of property must be paid for 
by a just compensation, the losses arising from incidental limitations 
in the uses of property are not subject to such a condition when 
they are necessary to a useful purpose. 

The question comes, therefore, to this: Is the Commodities 
Clause “due process of law”? It is conceded by all sides that it 
can be supported, if at all, only as an incidental means of regulat- 
ing the duties of common carriers. The Act to Regulate Com- 
merce? to which it is an amendment has for its purposes to secure, 
first, equal rates and means of transportation for all shippers, and, 
second, the regulation of rates. That this purpose is within the 
legitimate powers of Congress was expressly conceded by the de- 
fendants and has been implicitly recognized by the court in numer- 
ous cases.? 

If there is a reasonable or necessary relation between the general 
purpose of securing equal treatment for shippers and of regulating 
rates, and the provisions of the clause itself, then it must be a 
valid enactment, since the grant of a power implies all those ancillary 
powers which are necessary or appropriate to its exercise.* All 
the discussion which has arisen about the act resolves itself into 
the single question whether or no the clause is such a necessary or 
appropriate incident as the court may see to have:a “ real or sub- 
stantial relation” ® to these purposes. 

The argument against the act is that while under New Haven 


1 Mugler v. Kansas, 123 U. S. 623; Crowley v. Christensen, 137 U. S. 86; Trans- 
portation Co. v. Chicago, 99 U. S. 635. 

2 24 Stat. 379; 34 Stat. 584. 

8 New Haven Ry. Co. v. Interstate Commerce Commission, 200 U. S. 361; Inter- 
state Com. Com. v. Cincinnati, N. O. & T. P. Ry. 167 U. S. 479; Interstate Com. 
Com. v. Louisville and Nashville Ry., 190 U. S. 273; Southern Pacific v. Interstate 
Com. Com., 200 U. S. 536; Gulf, Col, etc, Ry. v. Hefley, 158 U.S. 98; Tex. & P. 
Ry. v. Mugg, 202 U.S. 242; Tex. & P. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426. 

* McCulloch v. Maryland, 4 Wheat. (U. S.) 316. 

5 Mugler v. Kansas, 123 U. S, 623. 
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Ry. Co. v. Interstate Commerce Commission,! Congress has the 
fullest power to prevent any actual discrimination, the clause 
forbids all transportation of its own products by the carrier 
whether discriminatory or not; that it cannot be assumed or pre- 
sumed that the carrier will certainly and in every case abuse his 
power and violate his public duties, but rather it must be pre- 
sumed that he:will not; that to forbid all such traffic is to con- 
demn the innocent with the guilty and has no necessary or even 
reasonable relation to the securing of the chief purpose of the act. 

The answer to this reasoning is twofold: first, that the clause is 
designed not to punish offenders of the act in general, but to 
remove an obvious motive of partiality in the conduct of those who 
exercise public duties; and, second, to obviate the difficulty of 
detecting actual offenders by prohibiting a kind of business in 
which offenses are most likely to arise. 

As to the first of these purposes the question arises whether the 
situation of the carrier is.analogous to that of a trustee or other 
fiduciary, or of a public officer, who has a personal pecuniary in- 
terest in the exercise of his duties. If there is an analogy, it can- 
not fairly be said that the clause has no just basis in the law, 
because it has for long been a principle not only of judge-made 
law, but of statutes, that a fiduciary, private or public, is not free to 
have any personal interest in the discharge of his duties. His 
temptation to favor himself at the expense of the beneficiaries 
whom he represents, makes all such transactions illegal. Under 
the rule in Murray v. Hoboken Land Company,? “ due process of 
law” is customary and usual process of law, — the kind of regulation 
of conduct which as a society we have inherited and to which we 
are accustomed. If the analogy suggested is well chosen, Con- 
gress has done no more than subject the railroads to the same 
limitations which from early times have been imposed upon all 
other public servants under our inherited system of law. The 
statute, in that case, is no other than the statutes which forbid 
federal officials from having any pecuniary interest, direct or in- 
direct, in any contract which they must make in the discharge of 
their duties. That the clause goes into effect after these public 
servants have invested great sums upon the assumption that they 
might retain their ambiguous position, is no reason to deny the 
power to Congress to terminate their practice. Although they 
may be entitled to some consideration because of a long immunity, 


1 Supra. 2-18 How. (U.S.) 272. 
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they can appeal only to the sense of justice of Congress. Its fail- 
ure earlier to observe that the practice was undesirable, or its fail- 
ure to act, can give no vested rights to public servants to continue 
the practice. It is as if no statute forbade public officers from 
being interested in government contracts, so that the practice was 
not illegal; and, in reliance upon that immunity, certain of those offi- 
cers had built up a large business of dealing with themselves. 
Surely, they could not insist that an act was invalid which forbade 
them to continue that business in the future. If they had any 
claims to be protected against the ensuing loss, such claims would 
not result in taking from Congress the power to stop so undesir- 
able a practice. The due process of law accorded such officers 
would be precisely the process accorded all public officers or 
other fiduciaries, since the time whereof the memory of man run- 
neth not; only they had enjoyed an immunity for the time itt 
due to the indifference or ignorance of Congress. 

However, I have hitherto assumed, without considering, that a 
railroad which has the right to transport its own products is in a 
position analogous to that of a public officer who is interested 
pecuniarily in the performance of some of his duties. Its duties 
are to transport goods offered, to charge reasonable rates, and not 
to charge less than the established rates to any shipper. In what 
ways does the ownership of its own products create a contradictory 
interest in the carrier? First, the railroad can favor the transpor- 
tation of its own goods by refusing to carry the goods of others, 
when pressed for adequate facilities to meet all demands. It is 
beyond the power of most human nature in such a case to hold 
even the scales of impartial distribution and to let a part of its 
own product go unmarketed in a high market, that competitors 
may successfully compete. Second, it may market its own prod- | 
uct at such figure as it pleases, its apportionment between sale- 
price and carriage being mere matter of book-keeping. By so 
controlling the market it can in the end get a monopoly of the 
supply,! which is the very thing that has happened in the case of 
these coal railroads, who allege in their answers that they now con- 
trol nearly ninety per cent of the anthracite coal in Eastern Penn- 
sylvania. It is true that if the competing shipper can show that 
the total price received for product and carriage is less than the 
fair market value plus the established tariff, he can obtain relief, 


1 New Haven Ry. Co. v Inter. Com. Com., 200 U. S. 361; Attorney pacer 
Great Northern Railway, 29 L. J. Eq. (N. S.) 794. 
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but the wrong is then done him and it is to remove the incentive 
to that wrong that the clause was enacted. 

It cannot then be seriously contended that the situation of an 
owner-carrier is not analogous to that of any other fiduciary who 
is interested personally in the discharge of his duties. His duties 
are to treat all equally, and his interest is to market his own goods 
with greater convenience and at lower rates than his competitors’ 
goods. Indeed, it is enough that shippers over his line are his 
competitors to bring at once into evidence the fact that he cannot 
occupy an impartial position. It is not enough, therefore, to show 
that in a given case, or that in many cases, the railroads have dis- 
charged. their duties impartially, were such proof possible. That 
would not in the least affect the force of the fact that they never 
could be free from a bias, under which the law does not permit any 
other fiduciary, private or public, to perform his duties, and from 
which the railroads have no right to assume that they are immune. 

The second defense for the act is that it will prevent the com- 
mission of what would be conceded wrongs, but which are difficult 
of discovery or punishment. The facts are peculiarly within the 
carrier’s knowledge. It is only by an inquisition that one can as- 
certain whether the service rendered a shipper is all that he can 
fairly ask, and whether or not he is being oppressed either to give 
the carrier’s trade the first facilities or to drive him to terms. It 
is, of course, true that to forbid the carrier from carrying his own 
goods may result in preventing much carriage which is quite inno- 
cent, and not within the purview of the act at large. It is, how- 
ever, by no means unheard of in our law, and therefore out of its 
“ due process,” to forbid conduct which may be the overt evidence 
of either an innocent or a guilty act, but as to which it is difficult 
to know whether it is in fact the one or the other. The curtailment 
of the liberty of the innocent citizen is justified by the orevention 
of wrongs which are impossible to detect. 

Thus we all know that the carrying of concealed weapons, or 
the possession of burglarious tools, of counterfeit money, or of 
game out of season, is each criminal, though all may be quite 
harmless in the individual case! On the whole, there is reason to 


1 The very recent case of Silz v. Hesterberg, 211 U. S. 31, 40, holds that the pos- 
session of game shot without the state even when distinguishable from game shot 
within the state may be forbidden, in the interests of a general protection of the 
state’s own game supply. It is in point here. See also Lawton v. Steele, 152 U. S. 
133. 
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believe that they are not innocent in the majority of cases, and the 
state may prevent much wrong at the expense of little hardship. 
As in much other legislation, the result is determined by an ac- 
count in which there is a debit, as well as a credit, column. 

Similarly, the purpose which justifies the Statute of Frauds de- 
pends upon the fact that the oral evidence accessible for contracts 
is doubtful and difficult to procure. Many good contracts go by 
the board that false contracts may not be foisted upon the citizen. 
His “liberty” to make a valid oral contract is taken from him 
because he is protected in the end more completely.! 

Indeed those cases seem to be in essence indistinguishable in 
which a statute is passed making certain facts presumptive of 
others;? because although such statutes do not determine the 
matter conclusively, none the less the person, against whom the 
presumption obtains, in many cases may be totally unable to rebut 
it, and that too in a case where the actual facts do not accord with 
the presumption. The distinction between such cases as lay down j 
the rule absolutely, and such as make it only presumptive, is there- . ; 
fore not thoroughgoing, if it be not due process of law to deprive 
one of one’s liberty in order to establish a general rule which in 
the majority of instances will effect a desirable result. The same 
reasoning must apply to all legal presumptions. 

The “ oleomargarine” cases illustrate an application of the same 
principle.® In these cases the court upholds the right of a state, 
if it does not impose any regulation on interstate commerce, to 
forbid the sale of oleomargarine, even though harmless, without 
some distinguishing mark. It would seem that to insist upon such 
a distinction in the sale of this harmless but somewhat ambiguous 
product is justifiable only because it is an easy subject of substitu- - 
tion for butter. Much oleomargarine will be frankly sold as such; 
not all will be fraudulently substituted for butter, and the “ liberty” 
of the citizen to sell undistinguished oleomargarine is certainly 
taken from him by a law which compels him to color it pink, or 
to mark it in any other way. If such a law be valid, there is no 


1 For an interesting case of similar character, see Rhodes v. Sperry & Hutchinson 
Co., 193 N. Y. circa p. 200 (case not yet reported). 

2 People v. Cannon, 139 N. Y. 32. 

8 Powell v. Pennsylvania, 127 U. S. 678; Plumley v. Massachusetts, 155 U. S. 461; 
Capitol City Dairy Co. v. Ohio, 183 U. S. 238; McCray v. United States, 195 U. S. 
27,62. The case of Schollenberger v, Pennsylvania, 171 U. S.1, did not mean to over- 


tule the earlier cases and went off wholly upon the question of how far the act affected 
interstate commerce. 
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_ just ground for it, except that the opportunities for fraud are so’ 


great as to counterbalance the hardship imposed upon the honest 
sellers. 

In the case of the Commodities Clause the same reasoning 
applies. It is certainly not for the courts to say that the practice 
of transporting its own products by a railroad does not lend itself 


_ to a violation of the law against discrimination, which it is impos- 


sible or difficult to detect. That such discrimination may go long 
undetected is shown by New Haven Railway v. Interstate Com- 
merce Commission,” and will not indeed be disputed. Whether that 
danger is of enough importance to justify so drastic a measure as 
the total prohibition of the trade, would seem to be exclusively a 
matter for the legislature. 

Much of the discussion about the clause has turned upon the 
scope of the “police power,” and its possession by Congress. 
I have tried to avoid the use of that term because its meaning is so 
vague that it too often clouds discourse, but it is impossible wholly 
to leave it unconsidered, since it is the basis of many of the decis- 
ions which have been cited. If by the term is meant only a por- 
tion of the legislative power, then it is not coincident in meaning 
with “ due process of law.” On the other hand, it may mean what 
Chief Justice Taney says: “ But what are the police powers of a 
State? They are nothing more or less than the powers of govern- 
ment inherent in every sovereignty to the extent of its dominion. 
And whether a State passes a quarantine law, or a law to punish 
offenses, or to establish courts of justice, or requiring certain instru- 
ments to be recorded, or to regulate commerce within its own 
limits, in every case it exercises the same power; that is to say, 
the power of sovereignty, the power to govern men and things 
within the limits of its dominion. It is by virtue of this power 
that it legislates; and its authority to make regulations of com- 
merce is as absolute as its power to pass health laws.”® Again 
consider the recent declaration of Mr. Justice Harlan in Halter v. 
Nebraska: * “ Each State, when not thus restrained and so far as this 
court is concerned, may, by legislation provide not only for the 


1 A somewhat similar kind of provision is the establishment by “ standards ” of the 
excellence of articles of food, even when it excludes wholesome articles in a given case. 
Buttfield v. Stranahan, 192 U. S. 470. 

2 200 U.S. 361. 

8 The License Cases, 5 How. (U. S.) 504, 58 
# 205 U. S. 34, 41. 
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health, morals and safety of its people, but for the common good, 

as involved in the well-being, peace, happiness and prosperity of 
the people.” If it means this, then the matter is not advanced by 
saying that the legislature is using its police power. ‘ Due process 
of law” will, therefore, mean the kind of regulation proper and 
customary for legislatures,! and that is the police power in its full- 
ness. The theory that there is a peculiar cogency, or immunity 
from constitutional limitation, to legislative enactments within the 
police power cannot survive such definitions as include in that 
power the “general welfare,” “ prosperity,” “wealth,” and “con- 
venience” of the people. 

Therefore a decision which holds that some act is within the 
police power must in the end be regarded as holding that it is 
“due process of law,” and there seems no gain in adding so con- 
fusing a term to this discussion, or indeed to any other. It is so 
pregnant with question-begging, so vague and so variously phrased 
in definition, that it is not too much to say that from it have arisen 
most of the difficulties that lead to such obscurity and conflict in 
what might otherwise be reasonably intelligible. 

To a consideration of the Commodities Clause one thing remains, 
and that, the chief real difficulty in the way of its constitionality ; 
that is, the exception of all lumber from its operation. Several 
attempts at justification have been made. Judge Buffington in his 
dissenting opinion in United States v. Delaware & Hudson Com- 
pany,” suggests that there is no need of including lumber, since it 
is transported by water. Mr. Lewis says in his paper,’ that in the 
case of the transcontinental roads their timber lands were given by 
Congress as an inducement for construction, and that they must 
have the right to carry the growth over their lines. Neither ex- 
cuse is adequate, for much lumber is in fact carried by rail, and the 
grant of timber-lands was subject to the same congressional powers 
as any other property. Have not the owners of the alternate tim- 
ber sections bordering the Northern Pacific Railway the same right 
to protection against discrimination as the few independent coal 
operators of Pennsylvania? No substantial reason can be given 
why they should be subjected to possible oppression from which 
others are relieved. 


Moreover, the objection has an added seriousness because under 


1 Murray v. Hoboken Land Co., 18 How. (U. S.) 272. 
2 164 Fed. 215, 258. 
8 21 Harv. L. REV. 616. 
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the Fourteenth Amendment such legislation would be void, unless 
some reasonable ground could be shown for the exception. In 
those cases as in others where discrimination has been the cause 
of the statute’s invalidity,? the decision was placed upon the clause 
of the Fourteenth Amendment which does not appear in the Fifth: 
“nor deny to any person within its jurisdiction the equal protec-. 
tion of the laws.” Therefore, unless the court is to invent some 
distinction in the nature of things which certainly does not appear 
upon the surface, it must face the serious question of whether, be- 
cause of the omission from the Fifth Amendment of the “ equal pro- 
tection” clause, Congress may make arbitrary distinctions in the 
protection which it extends to persons equally situated ; that is, that 
it may protect some shippers but not all, though all need protection. 

So far as concerns the shippers themselves such a law does not 
deprive them of property or liberty. Such disadvantages as they 
labor under are the result of their economic position, not of the 
action of Congress, which has only failed to relieve them when it 
should. Congress cannot, by such inaction as to them, take away 
their property or their liberty. Therefore the clause is not within 
the Fifth Amendment because it excepts from its protection the 
shippers of lumber. 

The railroads say, however, that any law which imposes even a 
proper burden unequally is not “due process.” Of course, this is 
not the imposition of a burden whose inequality makes itself heavier 
upon those who alone suffer it.. The railroads would not be in any 
measure relieved if they were likewise forbidden to carry lumber. 
Yet it would seem that if the railroads could with justice say that 
there was arbitrary favoritism in the statute in excepting certain 
railroads from its burdens without any good reason, the law might 
still come within the rule in Connolly v. Union Sewer Pipe Com- 
pany.’ The railroads’ “liberty” is indeed “ taken,” and a law which 
denies to them “ equal protection” would probably be regarded as 
denying to them “due process” for that reason. While the court 
has at times been very astute to find some possible ground for 
distinctions made by the legislature,5 still the rule remains unim- 


1 Connolly v. Union Sewer Pipe Co., 184 U.S. 540; Gulf, C. & S. F. Ry. v. Ellis 
165 U. S. 150; National Cotton Oil Co. v. Texas, 197 U. S. 115. 

2 Cotting v. Kansas City Stockyards, 183 U. S. 79. 

8 184 U.S. 540. 

# Duncan v. Missouri, 152 U. S. 377, 382. 

5 Ozan Lumber Co. v. Union County Bank, 207 U. S. 251; M. K. & T. Railway w 
May, 194 U. S. 267; Cook v. Marshall County, 196 U. S. 261. 
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paired that there must be some conceivably rational basis for the 
distinction. 

But there is a very fundamental difference between the discrim- 
ination effected by the act between the shippers and that effected 
between railroads. The discrimination between shippers divides 
them into classes, since the shippers of lumber are not protected, 
while all others are. Were it not for the absence of the “ equal 
protection” clause, they would come within the rule in Connolly 
v. Union Sewer Pipe Company. As it is, the denial of equal 
protection to them is irrelevant, because neither their property 
nor their liberty is affected by the act, and the Fifth Amend- 
ment only protects their liberty and their property. The discrim- 
ination does not so divide railroads into classes, however, because 
it affects all equally in so far as they are or may become lumber 
owners, and any of them may be such, and most of them probably 
are already so in some degree. 

Now, under the rule in Cox v. Texas,! the rule of Connolly v. 
Union Sewer Pipe Company,? is confined to such statutes as effect 
arbitrary distinctions between classes of persons, and the rule does 
not extend to the imposition of an arbitrary burden upon a part 
only of the activity of all classes generally. In that case a Texas 
statute regulating the sale of liquor had excepted from its operation 
sales by producers of wine made from Texas grapes. The court 
said that the point had not been pressed of the discrimination be- 
tween the producers of Texas wine as sellers and other sellers of 
Texas wine. They said that the point actually urged was between 
the sellers of foreign wine and that of Texas wine, and that, as it did 
not appear that there was any class consisting of sellers only of 
Texas wine, and another class of sellers only of foreign wine, but 
as, on the contrary, it appeared that wine-sellers sold foreign or 
domestic wine indiscriminately, the discrimination in the statute, 
even if arbitrary, was not such as the Fourteenth Amendment 
affected, because it did not deny to any class of persons the equal 
protection of the law. 

This decision seems to be directly in point in the case of the 
Commodities Clause, since the discrimination effected by the lum- . 
ber exception affects equally all railroads, in so far as they are or 
may become lumber owners, and does not cut out any particular 
class of railroads from the burden of the act, except as they may 
by chance happen to be lumber owners. | 


1 202 U. S. 446. 2 Supra. 
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Although the point is a narrow one, it would seem, therefore, 
that neither in respect of its effect upon shippers nor in respect of 
its effect upon railroads is the exception fatal to the act, even 
though it be regarded, as I think it must, as being based upon no 
rational distinction. It is no answer to say that the Constitution 
does not permit arbitrary discrimination. It permits Congress to 
act within its powers except as they are limited. Many abuses 
may exist against which the courts cannot relieve, and for which 
the only remedy is in such popular feeling as may be reflected in 
congressional action. The Constitution does not create the courts 
as certain safeguards from all legislative injustice, but only to keep 
the legislature within its proper powers. It may use those powers 
unwisely or unjustly, and the courts have no right to interfere. 
In this case the evil may be in fact exaggerated, the necessity for 
so stringent a remedy may not exist, the statute may bear un- 
equally, and much damage may be done to innocent persons. 
Not all these considerations together have any proper weight with 
a court, and none of them lends any actual weight to the me 
against the act’s validity. 

However little this should be, it is indubitably the fact that such 
considerations largely determine the decisions, and the defendants 
made liberal use of this appeal to the sentiments of the court, an 
appeal whose success was clearly enough reflected by the prevail- 
ing opinions. It cannot be out of place in closing to consider the 
claims of the defendants to especial consideration. As Judge 
Buffington points out, the defendants since 1874 have transported 
all their coal in violation of the direct and express provisions of the 
constitution of the state of Pennsylvania. Any claim of hardship 
must be limited to such ownership as antedates that period. The 
fact that the legislature of Pennsylvania has never passed the laws 
necessary ? to the operation of the clause is wholly beside the mark, 
because the roads remained subject to such regulation whenever 
the legislature awoke to its duty. They can claim no indulgence 
because of the legislative inaction. 

The gravamen of the defendant’s appeal consists in the assertion 
that many millions of dollars of their property will be destroyed. 
Let us suppose that in an attempted compliance with the statute 
they distributed to their shareholders certificates of interest in coal 
lands, or coal shares, similar to the “ ore certificates” issued some 


1 253. 
2 Commonwealth v. N. Y. L. E. & W. R. R., 132 Pa. sot. 
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time since by the Great Northern Railway under no compulsion 
whatever. This would require the conveyance of title in the lands, 
or in the shares, to trustees, but the shareholders would in the end 
hold the same proportionate interest in the coal through “ certifi- 
cates” as they did formerly through their ownership in the stock. 
Two questions arise as to this: would it “deprive” the carriers 
of their “ property; ” and, would it comply with the act? 

The legal title of the property would by hypothesis pass from 

the carriers and be vested in trustees. .The ultimate beneficial 
interest would remain the same. In the case of the Great North- 
ern Railway no contest was made — or at least none was made in 
good faith— when the change took place. It was recognized as 
a legitimate method of internal management, and no one consid- 
ered that his “ property” had been affected. 
' It may be that such a distribution would affect the value of the 
securities; but it is important to remember that some of the de- 
crease in value may be the measure of that very advantage of dis- 
crimination and of ultimate monopoly which it is the purpose of 
the act to destroy. In so far as the fall in such shares reflects the 
popular estimate of the loss in the carriers’ ability to market their 
coal upon more advantageous terms than independent shippers, 
and to control all the anthracite supply, in just so far the “ prop- 
erty” so “taken” consists only of their practical security from 
detection in the commission of crimes. That is a “property” which 
the court cannot consider. 

There are other difficulties which may probably cause trouble. 
All of the coal roads are mortgaged, and some uncertainty will 
certainly arise as to the marshalling of the lien between the coal 
and the railway shares. In some of the mortgages the railway cov- 
enants not to part with the coal properties, and a question may 
arise as to the violation of that covenant. No one can seriously 
‘suppose that this question would remain long at issue between the 
bondholders and the shareholders, if the alternative were, as it 
appears to be, the total discontinuance of mining coal. There is 
little doubt that these questions, and perhaps others not now 
known, may cause a decided fall in the value of coal-road shares 
and a corresponding loss to many persons. That is by no means 
a “taking” of the stockholders’ “ property,” and it is no ground for 
the moving pictures of destruction and coal famine with which the 
defendants appealed to the Circuit Court. The coal will continue 
to be mined, and the shareholders will not find their property con- 
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fiscated except in so far as that property consisted of a pecuniary 
interest dependent wholly upon a practice which has already been 
illegal for thirty-five years. 

But this brings us to the second consideration,— whether such a 
distribution among shareholders would be an adequate compliance 
with the Commodities Clause. That it would be a literal compli- 
ance cannot be questioned. The titles would be vested in separate 
“persons,” and the beneficial interests would at once be separately 
transferable, and would be in fact soon transferred to some extent 
into separate hands. It is, however, most likely that the actual 
majority control of both sets of shares would remain in the hands 
of one set of persons. In the case of the Northern Securities Com- 
pany the court! decreed that the shares of the two roads be dis- 
tributed pro rata to all shareholders, and this was subsequently done 
after some further litigation.? There is little doubt that the ma- 
jority of the shares of each road still remain owned by the same 
persons, and that the means of repressing competition still exist 
nearly as effectively as before. Yet the Sherman Act is no longer 
violated. 

In the event of a distribution such as suggested, the temptation 
to discriminate would remain, and the difficulty of detection. So 
long as there remained a unity of ownership in the majority of the 
stock of both the coal properties and the roads, little would seem 
to be accomplished of the purpose which actuated the clause, and 
yet, in analogy with the Sherman Act, it could not be said that the 
roads had not complied with the law. There would at least bea 
minority of stockholders of the railroad not concerned in the coal 
property, whose interest would induce them to prevent favoritism, 
so far as they could discover it, and who could prevent it if they 
did discover it. Their presence would certainly be an added i im- 
pediment to the success of such discrimination. 

However efficient the present clause may be, it goes no further 
than to require what has been suggested. It is no matter for the 
court to decide whether or not it goes far enough. Should subse- 
quent experience prove the necessity of a further statute forbid- 
ding the ownership by the same persons of both coal and railway 
shares, that statute must stand upon its own feet and meet its own 
difficulties, which would be great in practical execution if not in 
constitutionality. In any case the Commodities Clause is not such 


1 Northern Securities Company v. United States, 193 U. S. 197. 
2 Harriman v. Northern Securities Company, 197 U. S. 244. 
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a statute. It calls for no more than an independent ownership of 
coal and railroad. That is one step towards a complete divorce of 
interest between carrier and shipper. It may prove step enough, 
or it may lead to further progress. It is as far as Congress has as 
yet gone, and no injustice is involved in taking it. 


Learned Hand. 
NEw YorK. 
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LODE LOCATIONS: A SPECIFIC QUESTION 
OF EXTRALATERAL RIGHTS AND A 
GENERAL THEORY OF INTRALIMITAL 
RIGHTS. 


I. A QUESTION CONCERNING THE EXTRALATERAL RIGHTS 
INCIDENT TO OWNERSHIP OF A JUNIOR LODE LOCATION 
WHICH PARTLY OVERLAPS A SENIOR LODE LOCATION. 


AY the lines of a junior lode location be laid across the surface 

of a valid sentor lode location for the purpose of securing to 
the junior locator apex rights on so much of the vein as apexes within 
the lines so laid, excepting only where a conflict arises with the apex 
rights of the sentor locator ? 

Since the decision of the Del Monte case,! it has been very 
generally, but not universally, considered by mining lawyers that 
this question may be answered affirmatively. 

The facts in the Del Monte case are illustrated by the plat on 
page 267. 

The three locations shown on the plat were all patented. Both 
as to time of location and as to time of patent, the order of seniority 
was Del Monte, New York, Last Chance. The triangle B, how- 
ever, notwithstanding the seniority of Del Monte as to location, 
was, by express agreement with the owner of the Del Monte, 
patented to the owner of the Last Chance. 

The owner of the Del Monte, though holding the oldest of the 
three locations, could not, of course, since the location included no 
part of the apex of the vein within its boundaries,” have any right 


1 Del Monte M, & M. Co. v. Last Chance M. Co., 171 U. S. 55. 

2 The vein was a broad lode. In Del Monte M. & M. Co. v. New York & L. C. 
Co., 66 Fed. 212, it was claimed that the hanging wall lay within the Del Monte terri- 
tory. The court said: “In the present inquiry the outcrop of the lode will be taken 
to be . . . on the line of the foot-wall as shown on the diagram” (p. 213). Lindley 
(pp. 993-994) states: “ The case involving the extralateral right of the Last Chance as 
against the Del Monte [Del Monte M. & M. Co.v. Last Chance M. Co.] was presented 
to the circuit court of appeals upon an agreement of counsel that the course of the foot- 
wall as marked in the diagram .. . should for the purposes of the case be deemed 
to be the course of the apex.” For broad lode questions, see Lindley, Mines, § 583 ; 
Snyder, Mines, § 803. 
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to such of the ore as lay between the dip-right bounding planes of 
the owner of either of the two junior locations on the apex. The 
owner of the Del Monte, however, did have —in accordance with 
that doctrine which is not capable of logical establishment, but 
which is enunciated by most jurists as elementary —a common 


vo 


law right to such of the ore as lay within imaginary vertical planes 
drawn through the boundaries of the location, wherever such ore 
was not subject to the apex rights, if any, incident to the ownership 
of either of the locations on the apex. 

Two actions were brought by the Del Monte Mining and Milling 
Company in protest against the extraction of ore from under its 
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surface by one or the other of the owners of the junior locations. 
The first action involved the apex rights, if any, incident to the 
ownership of the New York only. The second action involved the 
apex rights, if any, incident to the ownership of the Last Chance 
only. These two actions, therefore, may be distinguished, for 
brevity, by calling the first Del Monte v. New York, and by call- 
ing the second Del Monte v. Last Chance. Del Monte v. New 
York® was not appealed from the Circuit Court; Del Monte v. 
Last Chance‘ was taken up to the Supreme Court, and is now 
commonly known as the Del Monte case. 

In Del Monte v. New York it was held that the line 2’ must be 
drawn, parallel with the end lines of the New York, from the point 
of departure of the vein from the easterly side line of the New 
York, and that the apex rights of the owner of the New York, 
as against the owner of the Del Monte, must be bounded on 
the north by such line, the court saying: ® “ Following the course 
of the end lines of the New York location in a westerly direction 
from this point [7], there is a considerable space [the triangle 
z'-r-s'], which widens in the westward course between the line last 
mentioned (7-2') and the north compromise line [7~s', practically]. 
To this respondent is not entitled, as against complainant, the owner 
of the Del Monte claim. So much of the territory last mentioned 


[the triangle 2'-7-s'] as lies west of the east side line of the Del 
Monte location [i.e., 7’-v-o'-o] is subject to the prayer . . . As 
to the territory south of that last mentioned [2. ¢., south of the line 
r-z'|, the motion [that is, the motion for an injunction restraining 
the owner of the New York from extracting ore from under the 
surface of the Del Monte] will be denied.” ® 


8 Del Monte M. & M. Co. v. New York & L. C. Co., 66 Fed. 212. 

# Del Monte M. &. M. Co. v. Last Chance M. Co., 171 U. S. 55. 

5 Pp, 215. 

® The question as to the extralateral rights of the owner of the New York, though 
general in form, and without specific reference to the New York, was nevertheless cer- 
tified to the court in the Del Monte case (see question 4, 171 U. S. 60), and was con- 
sidered and answered. The question referred to was as to the extralateral rights, in 
general, of any locator whose vein passes through one end line and one side line of his 
location, and the court decided that, in such case, the extralateral rights must be limited 
by a line parallel with the end lines, drawn from the point where the vein crosses the 
side line. In so deciding, the court merely followed the well-settled rules evolved from 
the principles discussed in the King v. Amy, 9 Mont. 543, rev’d 152 U. S. 222, Tyler v. 
Last Chance, 71 Fed. 848, and Fitzgerald v. Clark, 17 Mont. 100, and many other cases 
to the effect that though the true end lines of a location, irrespective of how they are 
called by the locator, are the lines crossed by the apex, yet that not every line which is 
crossed by an apex is an end line; that when two lines are crossed by an apex they may 
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In Del Monte v. Last Chance (the Del Monte case) the court 
expressly decided that the owner of the Last Chance had extra- 


both be considered to be end lines only if they are opposite to each other; that if the 
apex crosses one end line and one side line of a location, the line designated by the 
locator as an end line will be held to be the true end line, and an imaginary line paral- 
lel with such end line will be drawn from the point at which the apex crosses the side 
line ; and that vertical planes drawn through such parallel lines, and extended indefi- 
nitely across the opposite side line, will bound the territory within which the locator 
may pursue the vein inside and outside the boundaries of his location. Thus the Su- 
preme Court held in effect, in the Del Monte case, as the Circuit Court had previously 
held in fact, in Del Monte v. New York, that the extralateral rights of the New York 
must be limited on the north by the line 7-<’, parallel with the end lines, drawn from 
r, the point of departure of the apex from the side line (pp. 86-91). 

On page 85 of the opinion, however, the court seems to intimate that the New York 
had extralateral rights as far north as the line e-4’._ The expressions of the court, in 
this regard, are as follows: “It is obvious that the line ¢ 4, the end line of the New 
York claim, extended downward into the earth will at a certain distance pass to the 
south of the line vs, and a triangle of the vein will be formed between the two lines, 
which does not pass to the owners of the New York.” Lindley, 1057-1058, explaining 
this reference to the line e~4’ as the northerly boundary of the extralateral rights of the 
owner of the New York, states that the court meant the line e-/’ applied at 7, “ making the 
line r-z-2’.”_ The court in the Copper Trust case, 65 Pac. 1024, considered that the court 
in the Del Monte case, in stating its reasons for refusing to consider the extent of the 
extralateral rights of the owner of the Last Chance, merely mentioned the line eA’ as 
being a line to the north of which the owner of the New York could have no rights 
“under any circumstances.” At any rate, in view of the positive holding of the court 
on the general question of extralateral rights incident to ownership of a location like 
the New York, the somewhat careless reference to the line e-2’ must be disregarded. 

Snyder, however, takes the expressions on page 85 of the opinion literally. He 
states (p. 705): “ The New York was not a party to that litigation, and of course its 
rights were not determined, though they were incidentally referred to, such reference, 
however, not being necessary to a decision of the questions before the court. In dis- 
cussing the possible rights of the Last Chance to pursue the vein on its dip at any point 
south of the projected line 7 s, the court speaks of the vein south of the line ¢ 4, pro- 
jected beyond its intersection with rs, as the property of the New York, but there is 
no warrant in law for any such right north of point x [that is, the point s on our plat], 
for want of an apex. Whether the court will adhere strictly to this dictum,” etc. In 
the first place, a glance at the plat will show that if the apex rights of the owner of the 
New York had extended as far north as the line e-#’, such rights might well have been 
considered by the court in its determination as to whether or not the owner of the Last 
Chance had rights, under the surface of the Del Monte, everywhere north of the line 
r-s’. Furthermore, if it were granted that a question as to the extralateral rights of the 
New York called for a judicial expression of opinion on a point not necessary to the 
determination of the point in issue, and that the court might therefore have refused to 
answer it [as it did with respect to the question as to whether or not the Last Chance 
had extralateral rights to the south of the line r-s’ (see izfra)], still it is doubtful that 
any holding concerning the extralateral rights of the owner of the New York, since the 
court was not considering the case on its merits (it expressly refused so to do, pp. g1- 
92), but was merely answering a question certified to it by the court below, can prop- 
erly be characterized as a dictum. Finally, it may be said that Snyder, in considering 
the expressions on page 85 of the opinion to be a holding to the effect that the northerly 
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lateral rights north of the line 7s’. The court, however, refused 
expressly to decide, one way or the other, as to whether or not the 
owner of the Last Chance had extralateral rights to the south of 
the line -s', saying: “ The portion of the vein in controversy is 
that lying under the surface of the Del Monte claim and between 
two vertical planes, one drawn through the north end line of the 


boundary of the extralateral rights of the owner of the New York was the line ¢-%’, 
overlooks the decision of the court as to the extralateral rights incident to the owner- 
ship of a location like the New York, which definitely fixed the northerly boundary of 
the extralateral rights of the owner of the New York as the line 7-2’. However, having 
reached the erroneous conclusion that the court had fixed said boundary as the line ¢-7’, 
and being fearful lest this supposed holding be adhered to in subsequent adjudications, 
Snyder laboriously, and in contravention of the well-settled rules established by the de- 
cisions above cited, constructs a line from the point s, parallel with the end lines, as the 
most northerly line which it is possible to establish as a boundary of the extralateral 
rights of the owner of New York. It is to be noted that this line is actually farther 
north than the line really established by the court criticized, and by the court in Del 
Monte v. New York. Snyder suggests his line under the doctrine of a “ judicial apex.” 
Beyond the point s, he says (p. 705), “there is no warrant in law” for any extralateral 
right, “ for want of an apex, or anything that may be called an apex.” It is hard to 
understand what there is that may be called an apex north of the line drawn from 7, 
but not north of the line drawn from s. It is hard to understand, further, whence 
comes any “ warrant in law” for the line drawn from s. It may be added that the term 
“ judicial apex” is very differently used by Lindley as a synonym for true or judicially 
determined apex (index, p. 2002, and § 310), and that apparently there is no such doc- 
trine as Snyder’s judicial apex doctrine recognized, or even mentioned, by the courts. 

The “theoretical” or “legal” apex doctrine doubtingly discussed by Lindley 
(§ 312) is not similar to Snyder’s “judicial” apex doctrine. The former is merely 
an effort to create an imaginary apex where the true apex has not been, and cannot 
be, located under the lode mining laws — it seeks to give extralateral rights where 
otherwise there would be none, because of the impossibility of locating the true apex. 
The latter doctrine, on the other hand, is an effort to create an imaginary apex where 
the true apex has already been located under the lode mining laws — it seeks to give 
double extralateral rights, or extralateral rights in two different directions from one and 
the same apex. In other words, Snyder’s “ judicial ” apex doctrine seeks to give to one 
who has not located, and who is not the owner of, a given portion of an apex, an extra- 
lateral right which can be properly based only on a location of, and ownership of, such 
portion of the apex. It seeks to give to A extralateral rights referable to a portion of 
an apex which is not included within A’s territory, notwithstanding that such portion 
of the apex has already been located by B, simply because B follows his dip rights in 
a direction different from that which would have been followed by A had he located 
the portion of the apex in question. For the invention of this legal curiosity by Snyder 
we are indebted to the ambiguity of the expressions used by the court in the Del Monte 
case, and it may be added that this subject is of peculiar interest in this discussion 
because the reasoning followed by Snyder in evolving his “ judicial apex ” doctrine was 
clearly a development of, and is not logically to be differentiated from, the reasoning 
of those who hold that a junior locator may lay his end lines upon a senior surface for 
the purpose of securing to himself extralateral rights with reference to a portion of the 
apex which has already been previously located. 

7 Pp. 69-85. 
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Last Chance claim extending westerly, and the other parallel 
thereto and starting at the point where the vein leaves the Last 
Chance and enters the New York claim, as shown on the foregoing 
diagram.” ® “In other words, . . . the inquiry is not whether 
the owners of the Last Chance have a right to pursue the 
vein as it descends into the ground south of the dotted line 7s, 
. . » Perhaps the rights of the junior locator below the surface are 
limited to the length of the vein within the surface of the territory 
patented to him, but it is unnecessary now to consider that matter. 
All that comes fairly within the scope of the question before us is 
the right of the owners of the Last Chance to pursue the vein as it 
dips into the earth westwardly between the line a d¢ and the line 
ys, and to appropriate so much of it as is not held by the prior 
location of the New York, and to that extent only is the question 
answered.” ® 

In reaching its express conclusion, however, that the owner of the 
Last Chance had extralateral rights north of the line -s’, the court 
considered a question certified to it by the court below, as follows: ” 
“May any of the lines of a junior lode location be laid within, 
upon or across the surface of a valid senior location for the pur- 
pose of defining for or securing to such junior location under- 
gtound or extralateral rights not in conflict with any rights of 
the senior location?” It is to be observed that this question, in 
the form in which it was put, was so broad as to permit of an 
' affirmative answer if the court found that a junior locator whose 
location was marked as indicated had any extralateral rights 
whatever not in conflict with the extralateral rights of the senior 
locator, or, as stated by the court," “‘the answer to this question 
does not involve a decision as to the full extent of the rights be- 
neath the surface which the junior locator acquires... . The 
question is not distinctly presented whether . . . the vein up to 
the limits of the south end line of the Last Chance, d c,... 
belongs to the owners of the Last Chance or not.” Therefore, 
in answering this question affirmatively, the court might, and did, 
consider the question to be merely as to whether or not a junior 
locator may lay an end line upon the surface of a senior location 
for the purpose of securing to himself an extralateral right to 


so much of the vein only-as apexes within the previously unoc- 


cupied surface. In other words, in answering this question affirm- 
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atively, the court decided that a junior locator may lay his end 
lines upon a senior surface for the purpose of securing to him- 
self extralateral rights—that is, some extralateral rights, extra- 
lateral rights on at least some of so much of the vein as apexes 
between his end lines — the senior locator being thereby deprived 
of no extralateral rights. But, in answering this question affirm- 
atively, the court did not expressly decide that a junior locator 
may lay his end lines upon a senior surface for the purpose of 
securing to himself extralateral rights on a// of so much of the vein 
as apexes between his end lines, excepting only where a conflict 
arises with the extralateral rights of the senior locator. That 
question, said the court,” is “for further consideration.” 

The difference between the holding as made and the proposition 
as authority for which the case has since been generally but not 
uniformly cited, is illustrated by the following diagrams: 


- 
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The express holding in the Del Monte case is in point to 
establish a right in the owner of location C, in the above diagrams, 
to the ore under the surface of location D, between the lines 1-1’ : 
the case has been cited as authority for the proposition that the 
owner of location C is also entitled, as against the owner of location 


D, to the ore under the surface of the territory indicated by 
a and 6,8 


12 P. 86. 
18 Another development of the doctrine enunciated in the Del Monte case should 
here be noticed for the purpose of preventing its confusion with the proposition 
under consideration. Thus Lindley (pp. 655-656) states: “It is manifest from a con- 
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But while it is certain that the Del Monte case is not direct 
authority for the broad proposition to establish which it is cited 
— the court going even so far as to say, “ Perhaps the rights of the 
junior locator below the surface are limited to the length of the 
vein within the surface of the territory patented to him” — it still 
remains to be considered whether or not the Del Monte case is in- 
direct authority, or authority by necessary implication, to establish 
that proposition. That is, it remains to be considered whether 
or not the reasoning of the court in holding that the owner of the 
Last Chance had extralateral rights north of the line 7s’ applies 
with equal force to establish that it also had extralateral rights 
south of that line; or, in other words, that it had extralateral 
rights on a segment of the dip of the vein as long as the length of 
the apex included between the end lines a—d and b-c, excepting only 
as those parts on the dip of the vein to which the owner of the New 
York had extralateral rights; or, still more specifically, that the 
extralateral rights of the owner of the Last Chance were limited 
on the south only by the line -z extended to 2’, and thence west- 
wardly, along the extended line -c, to c’.. Snyder is clearly of this 
opinion, for he states: “ The court plainly intimates an intention 
not to restrict this dip right in any manner within common-law 
principles. But that, since the junior locator, the Last Chance, 
owns it all within its own end lines, except for the claim of the 
senior locator, the New York, when those rights [the New York's] 
have all been satisfied, it [the Last Chance] owns the vein beyond 
the uttermost plane of interruption, to endless depths.” 

It is not clear, however, that Lindley is of the same opinion as: 
Snyder. It is true that on page 650 (Figure 31), in seeking to 
illustrate the principle enunciated by the court in the Del Monte. 
case as to surface conflicts, Lindley draws a diagram which allows,. 
to a junior locator, extralateral rights to all of so much of the 


sideration of the series of decisions handed down by the secretary of the interior . . . 
that the rule announced by the supreme court of the United States in the Del Monte 
case .. . did not in terms purport to decide anything more than that a junior locator 
might, for the purpose of defining an extralateral right not secured by prior location, 
place his end-lines upon the senior claim. The land department permits the laying 
of such lines entirely across the senior claim, not only for this purpose, but for the 
purpose of acquiring surfaces not covered by the older location. . . . We do not con- 
ceive that there is any wrong done to anyone by the adoption of this rule.” This 
rule seems to be a perfectly proper and logical development of the doctrine of the Del 
Monte case: it is to be observed, however, that it has no association with the propo- 
sition under consideration. 
P, 85, P. 704. 
18 
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vein as apexes between his end lines, notwithstanding that part 
of the apex so included is on a surface belonging to a senior 
locator! The main question considered by Lindley on page 650, 
however, is not the question under discussion. The question 
under discussion is formulated by Lindley, as follows: ” “ Where 
two claimants locate upon the same vein, .. . a part of the apex 
being within a surface common to both claims, . . . the junior 
locator, his location . . . being such as would confer an extra- 
lateral right in the absence of any conflict, is entitled to all that 
part of the vein in depth lying between his extended end-line 
planes, less the segment which legally falls to the senior locator.” ® 
And, after considerable discussion of this formula, Lindley reaches 
the following conclusion (conclusion 9, p. 1077): “ Where the 
extralateral-right planes of two locations conflict, each having 
a part of the apex of the vein within their respective surface 
boundaries, the junior locator takes such segment of the vein 
within his extralateral bounding planes as remains after satisfy- 
ing the extralateral right of the prior grant.” It is to be noticed 
that no statement is here made as to where the extralateral 
bounding planes are to be applied, and therefore that Lindley’s 


16 Lindley’s Figure 31 would as well have illustrated his test had an extralateral- 
right plane been drawn, parallel to the end lines, from the point where the apex 
departs from the surface of location D and enters the surface of location B, and an 
extralateral-right plane so drawn would have accurately illustrated the exact hold- 
ing of the Del Monte case. 

P. 1058. 

18 It seems clear that Lindley did not mean the application of this formula to cover 
a case where the junior location included no part of the apex whatever which had not 
been previously located. It is certain that no court would apply this doctrine so far. 
Thus, in the Copper Trust case, 65 Pac. 1025 (discussed below), the court said: “ Sup- 
pose, for instance, there had been no vacant surface within the boundaries of the 
Copper Trust location, would it be contended for a moment that O’Connor has any 
rights whatever under it? A discovery of a vein upon unoccupied land is abso- 
lutely essential to the validity of a location. There must be a surface right. With- 
out this no right to the lode can be established. The statutes do not authorize the 
land department to convey a lode independently of the surface ground connected 
with and containing or overlying it. . . . Neither this section [§ 2322, U. S. Stats.] 
nor any other provision of the statute authorizes or provides a way for the appro- 
priation of any portion of a lode without some portion of the surface through which 
it may be reached.” It is true that, in Del Monte v, New York, Hallet, J., in the lower 
court, said: “I think that the lines of a claim may be located wholly or partly 
upon other territory, —that is, territory which is not open to location, —for the pur- 
pose of determining the extralateral questions ” (not reported: quoted from Lindley, 
p- 657). Clearly, however, Mr. Justice Hallet meant only that any one line might be 
wholly laid upon the surface of a senior location, not that all the lines of a junior 
location might be so laid. 
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conclusion, exactly as stated, is sound, but leaves the question 
unanswered. 

The two Stemwinder cases ® and the Copper Trust case” are 
discussed at length by Lindley #! in connection with the holding of 
the Del Monte case, and so need no extended discussion here. It 
should be remarked, however, that in the first Stemwinder case 
the attention of the court * seems to have been directed merely to 
a question as to whether or not the extralateral rights of the owner 
of the Stemwinder — a junior location having its northerly end line 
laid upon the surface of a senior location — should be bounded by 
a plane drawn through the southerly boundary of the overlapped 
senior location; while in the second Stemwinder case, heard by 
the same court, the main question was as to the interruption of an 
extralateral right by a conflicting senior extralateral right. It is 
true that, in both cases, the court held that the northerly extra- 
lateral-right plane of the Stemwinder should be drawn through its 
northerly end line, notwithstanding that such end line was laid upon 
a senior surface, but in neither case does the attention of the court 
appear to have been specifically directed to the exact holding of 
the Del Monte case, no question having been raised, apparently, as 
to whether or not the northerly extralateral-right plane of the Stem- 
winder might not better be drawn, parallel with the end lines, from 
the point where the apex departed, on the north, from the Stem- 
winder surface. 

In the Copper Trust case, on the other hand, the exact question 
under discussion was specifically raised and squarely. met. The 
court held that the owner of the Copper Trust location had extra- 
lateral rights to only so much of the vein on the dip as he had on 
the apex (that is, previously unlocated apex), saying: “ it was 
distinctly held [in the Del Monte case] that any of the lines of a 
junior location may be laid within, upon, or across the surface of 
a valid senior location for the purpose of defining for or securing 
to such junior location underground or extralateral rights not in 
conflict with any rights of the senior location. . . . Nowhere in 
the opinion do we find any support for the contention that the 
junior locator acquires any right to any portion of a vein beneath 
the surface of the senior location by laying his lines upon, over, 


19 Bunker Hill, etc., Co. 7. Empire State, etc., Co., 109 Fed. 538, 131 Fed. sor. 
2 State ex red. Anaconda, etc., Co. v. District Court, 25 Mont. 504, 65 Pac. 1020. 
41 § 596. 

2 Circuit Court of Appeals, 9th circuit. 
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or across its surface, except that by this means he may secure 
parallelism of his end lines, and, through this parallelism, extra- 
lateral rights to the extent of the length of the vein found within 
the surface for which he may receive a patent... . In the Del 
Monte Case the extralateral rights claimed by the Last Chance 
were asserted as to that portion of the vein the apex of which was 
found within that part of the surface of the Last Chance not cov- 
ered by any previous location. The case goes only to the extent 
of deciding that, as the Last Chance had parallel end lines, and the 
vein passed through them, it had extralateral rights as to that por- 
tion of the apex not covered by either of the other conflicting 
locations.” 

In Jefferson M. Co. v. Anchoria, etc., Co. an excellent oppor- 
tunity was afforded for discussion of the question under consid- 
eration. The facts in the case are illustrated by the following 
plat :* 


%3 65 Pac. 1024-1025. 

% 32 Col. 176; 75 Pac. 1070; 64 L. R. A. 925. 

2% NOTE ON JEFFERSON M. Co. v. ANCHORIA, ETC., Co., 32 CoL. 176: On the plat 
which accompanies the opinion in this case, the apex of the discovery vein of the 
Anchor location is not shown, as here, to have extended, on its easterly course, beyond 
its point of intersection with the secondary vein. On the other hand, from statements 
contained in the opinion, it appears that the apex of the discovery vein 6f the Anchor 
did in fact cross both end lines of that location, as shown on the plat here given; and 
that the decision of the court was rendered in contemplation of this fact is shown by its 
expressed willingness to apply, to this case, the doctrine of Walrath v. Champion, 171 
U. S. 293 —that is, notwithstanding the fact that the apex of the secondary vein de- 
parted from the surface territory before reaching the end line e-/, the court was willing 
to grant rights on the dip of such secondary vein up to such end line, on the ground 
that such end line was crossed by the discovery apex, and that rights on the secondary 
vein should be conterminous with rights on the discovery vein. 

In this connection it is submitted that Lindley’s views as to dip rights on secondary 
veins (Lindley, §§ 593-594), though he attempts to reconcile Walrath v. Champion, 
are in fact in opposition to the doctrine of that case. If it be permitted to epigram- 
matize both the doctrine of Walrath v. Champion and Lindley’s views, the former 
may be stated thus —so much of the secondary vein as there is of the discovery 
apex ; while the latter may be stated thus—so much of the secondary vein as there 
is of the secondary apex. Or, tostate Lindley’s views more fully, he holds that though 
the discovery apex crosses both end.lines, still rights on the dip of the secondary vein 
must be limited by the extent of the apex of such secondary vein within the surface 
territory, that is, that the dip-right bounding planes applicable to the secondary vein 
must be drawn, parallel with the end lines, from the points of departure of the 
secondary apex from the surface territory. In other words, Lindley measures the 
‘extent of the dip rights on a secondary vein by the length of the secondary apex 
within the surface boundaries, irrespective of the length of the discovery apex ; while 
the court in Walrath v. Champion measured the extent of the dip rights on a secondary 
vein by the length of the discovery apex, irrespective of the length of the secondary 
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P 


The Anchor was the senior location. The ore bodies in dispute 
were on the dip of the vein a—d, and lay under the surface of the 


apex. It may be observed that Lindley’s views are in conformity with, and that the 
doctrine of Walrath v. Champion denies, the principle that, save in so far as a 
discovery vein serves as a basis of location, no distinction is to be drawn between 
a discovery vein and a secondary vein, both being of equal dignity. 

Now it is clear that if Lindley’s views, which are supported by the decision of 
the Circuit Court of Appeals in Mont. M. Co., etc., v. St. Louis, etc., Co., 102 Fed. 430, 
and 104 Fed. 669, be accepted as correct, the rights on the secondary vein in the 
Anchor would have been the same whether the discovery vein terminated as indi- 
cated on the plat accompanying the opinion, or as indicated on the plat given here- 
with. That is, if Lindley’s views be applied, it appears that if the discovery apex 
crossed the end line ¢/, as it did in fact, the bounding plane to limit the rights on 
such secondary vein must nevertheless be drawn from the point x; while if it be 
supposed that the discovery apex terminated before reaching the end line ¢-/ (namely, 
at its intersection with the secondary vein), such bounding plane must still be drawn 
from the same point. 

It is true that Lindley, in expressing his views, did not have in contemplation a 
State of facts such as that presented by the supposition that the discovery apex in 
the Anchor terminated at its intersection with the secondary vein, but such a state 
of facts was presented to the court in Ajax Gold M. Co. v. Hilkey, 31 Colo. 131, 


N 
= 
“ x’ 
| | 
| 
mQ PQ 3 


278 HARVARD LAW REVIEW. 


Anchor, within the parallelogram +-2’—f-e, less the triangle 4-n-x.! 
The decision awarded all the ore bodies in dispute to the owner of 
the Anchor. 

It is clear that the lines 4-3 and 1-2, being the lines crossed by 
the discovery vein of the Mattie L, are the true end lines of that 
location, and that, for a similar reason, the lines c-d and e-/ are 
the true end lines of the Anchor. It is clear, furthermore, that in 
considering what dip rights the owner of the Mattie L had on the 
vein a—4— provided it had any rights thereon at all 9*— the sec- 
ondary character of that vein is immaterial, for, since it crossed 
both the true end lines of the location, the bounding planes limit- 
ing the dip rights will be the same as if it had been a discovery 
vein.” 


72 Pac. 447, and the holding in that case was in conformity with the statement made 
above. That is, the doctrine of the Ajax case was specifically to the effect that if the 
point at which a discovery apex departs from the surface territory is short of the point 
at which a secondary apex so departs, in such a case the dip rights on the secondary 
vein are not to be limited by the bounding plane limiting the dip rights on the dis- 
covery vein, but are to be limited only by the length of the secondary apex within the 
surface territory. It is clear that this holding was in exact conformity with Lindley’s 
views. 

It is curious to note that Ajax v. Hilkey was decided by the same court which de- 
cided Jefferson v. Anchoria, the case under discussion, both opinions being written by 
Campbell, C.J. In Jefferson v. Anchoria Mr. Justice Campbell intimates that his 
therein expressed affirmance of the doctrine of Walrath v. Champion is to be recon- 
ciled with his decision in Ajax v. Hilkey, apparently on the ground of the difference in 
the facts of the two cases, namely, that in Walrath v. Champion the point where the 
secondary apex departed from the surface territory was short of the point where the 
discovery apex so departed, while in Ajax v. Hilkey the contrary was true. It is sub- 
mitted, however, that the Ajax case may not be reconciled with Walrath v. Champion, 
for the holding of the Ajax case (namely, that ownership of the secondary apex gives dip 
rights on the secondary vein which are not to be limited by the same bounding planes 
which limit the dip rights on the discovery vein, the discovery apex being shorter 
than the secondary apex, can only be based on the theory that the extent of the 
dip rights on a secondary vein is dependent on the length of the secondary apex; 
while the holding of Walrath v. Champion (namely, that notwithstanding a partial lack 
of apex, dip rights on a secondary vein may, if the discovery apex be longer than the 
secondary apex, be conterminous with the dip rights on the discovery vein) can only 
be based on the theory that the extent of the dip rights on a qoomntany vein is depen- 
dent on the length of the discovery apex. 

28 See last paragraph of footnote No. 27. 

37 “ One thing seems quite certain — the law, as at present construed, may compel 
the inquiry, where two veins are found to exist within a claim, as to which one was 
discovered first, — that is, which vein was the basis of the location, —and there exists 
to this extent a distinction between the two classes of veins. In other respects 
they are of equal dignity” (Lindley, ros1-1052). In other words, where two veins 
are found to apex within the surface territory of one location, no distinction is to 
be drawn between them, but both are to be treated as of equal dignity— unless a 
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No question was raised as to the indubitable right of the owner 
of the Anchor to the ore to the west of the bounding plane z-2’, 


question arises as to some point concerning, or dependent on, the drawing or character 
of the boundaries of the location, in which event, but in which event only, an inquiry as 
to which is the discovery vein (that is, as to which vein served as the basis of 
location) becomes of moment. In the case in hand, if the owner of the Mattie L had 
any rights whatever on the vein a-d, such rights must be determined with reference to 
the end lines 4-3 and 1-2. And since the same lines would still be end lines, and so 
would still determine those rights, if the vein 2-4 were considered as a discovery vein, 
any inquiry as to whether said vein was a discovery or a secondary vein would be, in 
this connection, of no moment. 

In the opinion, in the case in hand, it was stated (64 L. R. A. 928): “It is to be ob- 
served again that a-d is not the discovery vein of either location, but the parties seem 
to agree that, under the facts of this case, their respective rights thereto, whether intra- 
liminal or extralateral, are not different from what they would be were both locations 
based upon it as such.” 

This statement, in so far as it relates to the Anchor location, is very puzzling. On 
the one hand, it is clear that the vein a-4 cannot be considered as the vein with reference 
to which the Anchor was located without establishing the lines c-e and d-f, both of 
which were crossed by said vein, as the end lines of the Anchor location. On the other 
hand, it is equally clear that it was not the intendment of the agreement to establish 
said lines as end lines, for so to have done would have been to grant, to the owner of 
the Anchor, dip rights on the vein a-d, which would indisputably have included not 
only all the ore in controversy but also all other ore, under the surface of the Mattie 
L location and beyond, which might have been included between vertical planes 
drawn through the extended lines c-e and d-f. It is clearly apparent, therefore, that 
the agreement of the parties as stated in the opinion of the court, cannot be taken 
literally, and that, in considering this case, the vein a-d, though it may be considered 
as if it were the discovery vein of the Mattie L, may not be considered otherwise than 
as the secondary vein of the Anchor. 

But though the form of the agreement of the parties is inexact, consideration makes 
its intendment clear. On the one hand, it is evident that counsel for the owner of the 
Anchor were willing to base their claim of right to the ore in controversy on the sup- 
position that the vein a-d was a discovery vein. On the other hand, it is evident that 
counsel did not mean to alter the true character of the line e~fas an end line. Now, 
in order both to consider the vein a-5 as the discovery vein of the Anchor, and still 
to retain the line ¢-f as an end line, it would be necessary incidentally, though only 
incidentally of course, to reconstruct the course of the apex. Thus, for the purpose of 
giving effect to the agreement of the parties, the apex of the vein a-d on its westerly 
course might be assumed to cross, let us say, the end line c-d. As has been pointed 
out, said apex may not be considered, for the purpose in hand, as crossing both the lines 
e-e and d-/, or the line c-e and no other line. It may not be assumed not to cross, on 
its easterly course, the line c-e, for every question in the case hangs upon the fact that, 
On its easterly course, it does cross the line c-e, at x. The only assumption that can be 
made, therefore, is that the vein a-d, on its westerly course, either crosses the line c-¢ 
a second time or crosses the end line c-d. 

Thus it becomes clear that the intendment of the agreement of the parties was to 
the effect that though the vein a-4 was in fact a secondary vein, yet the rights of the 
owner of the Anchor thereon, in reference to the ore in controversy, were not different 
from what they would have been if said vein had been a discovery vein having such a 
Course on its westerly strike that the rights thereon might have been-determined with 
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drawn, parallel with the end lines, from the point where the apex 
of the vein departed from the surface territory of the Anchor.* No 
question was raised, either, as to the right of the owner of the 
Mattie L to the ore under the surfaces of the triangles »--—/ and 
s-x-e, though it is submitted that, under the doctrine of Walrath v- 
Champion, the owner of the Anchor might have claimed a right 
not only to sink on the vein, into the territory »-”-f, but even to 
rise, up the dip of the vein, into the territory s-r-e — excepting 
the surface. 

The only territory remaining for consideration is that indicated 


reference to the end line ¢-/ as an end line — that is, the agreement of the parties was 
merely an affirmation of the soundness of the principle that, apart from questions con- 
cerning boundaries, an inquiry as to whether a vein be secondary or discovery is of no 
moment. Or, more specifically, counsel for the owner of the Anchor claimed no greater 
rights on the vein a-d, because of its secondary character, than would have resulted to 
them had the vein a—d been a discovery vein crossing, on its westerly course, let us say 
the line c-d. 

Now let us consider the effect of this agreement. On the one hand, if the vein a-d 
be considered as a discovery vein (having such a course on its westerly strike that the 
line ¢-f may be treated as an end line), in such case the owner of the Anchor must 
clearly be denied all dip rights on said vein to the east of the plane x-x’ (Lindley, 
§ 591), and all common law rights thereon to the east of the plane x-o/ (Del Monte 
case). On the other hand, if the vein a-d be considered as a secondary vein (in which 
case its course on its westerly strike is immaterial), in such case a doubt as to the 
rights to the ore within the triangle x-0-e would be raised in favor of the owner of the 
Anchor by the doctrine of Walrath v. Champion, for the application of that doctrine 
would give rights on the secondary vein conterminous with the rights on the discovery 
vein Y-Z, that is, up to the end line e-/, and including the triangle x-o-e. It is true 
that it appears from the opinion of the court that the owner of the Anchor in fact laid 
claim to all the ore within the parallelogram x-x’—/~e, including the triangle x-o-e, but 
the agreement to consider the vein a-d as the discovery vein of the Anchor was, in 
effect, an abandonment of that claim, and a waiver of the doctrine of Walrath v. 
Champion. 

It is to be observed, further, that the agreement to consider the vein a-d as the 
discovery vein of the Mattie L was, in effect, an abandonment of another contention 
made by the owner of the Anchor. Such contention appears to have been to the effect 
that the owner of the Mattie L had no right whatever to the vein a-d, because owner- 
ship of this vein (in the Mattie L) could be predicated only on ownership of the dis- 
covery vein to the north,— the vein with reference to which the boundaries of the 
Mattie L must be determined, — and because the apex of the vein 2-4 lay more than 
three hundred feet distant from the course of the apex of such discovery vein, and so 
could not be included within that extent of surface territory on each side of the lode 
line, which, under the statute, may be patented as one location. This contention, of 
course, was based wholly upon the consideration of the vein a-d as a secondary vein. 
The court did not pass upon this contention. 

% The court saying: “The owner of that claim . . . certainly owns all the mineral 
of such vein within planes extended vertically downwards coincident with its end lines 
and side lines to the extent at least of the length of the apex found within its surface 
boundaries.” 64 L. R. A. 932. 
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on the plat by x-e-o—f-n-k. The owner of the Anchor could not 
base a claim to the ore within this territory upon ownership of an 
apex,” for its apex rights were bounded on the east by the plane 
x-x', Being the owner of the senior location, however, and there- 
fore the owner of all surfaces in conflict with the junior location, it 
could claim a common-law right to all ore within this territory to 
which the junior locator had no apex rights. Apparently, then, 
the whole controversy should have turned, as in the Copper Trust 
case, upon a determination of a question as to whether or not the 
junior locator had so located the apex of the vein as to give him 
rights on the dip thereof within any part of the territory under 
consideration.® 

The territory 2x-e-o-f-n-k is divisible into two parts —the 
triangle A, and the pentagon B. Both the triangle A and the 
pentagon B, it is to be observed, are included within the terri- 
tory of surface conflict of the two locations, yet they are to be 
distinguished. 

The triangle A lies to the east of a bounding plane (2-0-0’) 
which may be drawn, parallel with the end lines of the Mattie L, 
from the point where the apex departs, on its westerly course, 
from the surface territory of that location. That is, the owner 
of the Mattie L is the undisputed owner of the apex to the east 
of the point x, wherefore, under the rule that a junior locator on 
the apex, provided his location is regular, is entitled to so much on 
the dip as he has on the apex, even though the vein dips under the 
surface of a senior location, the owner of the Mattie L would seem 
to have been clearly entitled to follow the dip of the vein, within 
and without the territory underlying his surface, everywhere be- 
tween his dip-right bounding planes, including the triangle A. 

Toward the end of the opinion the court said: “ The case has 
not been argued, certainly not exclusively, upon the proposition 
that each of these parties owns a definite portion of the ore found 
within the parallelogram, c, f, ¢, x, to each belonging such part of 
the vein as it has the apex of, but, if it had been, there are not suf- 
ficient data in the record to show what portion, or how much, each 
party is entitled to, even if we should hold that the Mattie L. owns 
such portion of the ores within that parallelogram as it has the 
apex of easterly of x. The case has been submitted rather upon 


2 Except under the doctrine of Walrath ». Champion, 171 U. S. 293. 
% The line of reasoning actually followed by the court will be discussed in Part II 
of this paper, —Intralimital Rights in Lode Locations, 
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the proposition that each party owns all the ores found within 
this parallelogram.” Thus it appears that the court proceeded 
upon the ground that since no distinction had been drawn by 
counsel between the triangle A and the pentagon B, these two 
territories should be considered as one, and that since, under 
any circumstances, the owner of the Mattie L could be entitled 
to only a small part of such territory, the whole thereof should 
be awarded to the owner of the Anchor. Whether or not the 
court was justified, since each party demanded the whole territory, 
in refusing to consider, of its own initiative, the respective rights 
of the parties therein, is a question of no importance in this discus- 
sion, but the fact that the court expressed a willingness to have 
considered a distinction between the territories herein indicated as 
the triangle A and the pentagon B, had such a distinction been 
made, intimating that it might have granted apex rights in the 
former, while denying them in the latter, to the owner of the 
Mattie L, is very significant. 

The pentagon B lies to the east of x-2’, the easterly dip-right 
bounding plane of the Anchor on the vein a-d. Except under the 
doctrine of Walrath v. Champion,®! therefore, the owner of the 
Anchor might not claim apex rights to the ore within the penta- 
gon B. Now, as has been stated, since the owner of the Anchor 
had no apex rights on the vein a-d, to the east of the plane x-z’, it - 
follows that it might claim the ore within the pentagon B only on 
the ground that it had a common law right thereto, being the 
owner of the surface. This common law right, of course, could 
be operative only in the absence of an apex right in the owner of 
the junior location. Now the only theory on which the owner of 
the Mattie L might claim apex rights within the pentagon B, 
would be that the effect of the decision in the Del Monte case is 
that a junior locator, by laying his lines across a senior surface 
thereby acquires apex rights, secondary only to the apex rights 
of asenior locator, to so much of the vein as apexes within his 
boundaries, notwithstanding that part of the apex so included out- 
crops on a surface belonging to a senior locator. In other words, 
under the theory as authority for which the Del Monte case has 
been cited, the owner ‘of the Mattie L might have claimed apex 
rights on the vein a—d, to the west of the point x, on the ground 
that its boundaries included a part of the apex to the west of the 


81 Supra. 
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point x— therefore that the owner of the Mattie L had apex rights 
everywhere to the east of the line 4-3, save where the superior 
apex rights of the owner of the Anchor took precedence; that 
the apex rights of the owner of the Anchor were bounded on the 


east by the plane 2-2’ — therefore that the owner of the Mattie L- 


had apex rights everywhere to the east of the planes 2-2’ and 4-3. 
It appears from the opinion that this claim was virtually made by 
counsel for the Mattie L as follows: “The second contention of 
appellant is that . . . the owner of the Anchor . . . may follow 
the secondary vein, a—d, between vertical planes drawn parallel to 
the planes of the end lines, . . . at any point west of x, but... 
the owner of the Mattie L. claim . . . has the right to follow such 
vein on its dip between vertical planes drawn parallel to and coin- 
cident with the legal end lines (that is, the located side lines) of 
the Mattie L. location, and this includes the vein under the surface 
of the Anchor within” the territory in question. Commenting on 
this claim, the court said: “counsel virtually asks to have the 


principle of that rule [the doctrine of ‘ extralateral’ (that is, apex) 


rights] applied to the facts. That doctrine does not fit the facts of 
the case, for the legal question is one strictly of intraliminal [that 
is, common-law] rights.” Thus the court denied apex rights to 
the owner of the Mattie L within the pentagon B, and to that 
extent this case denies the doctrine for which the Del Monte case 
has been cited as authority, and limits the effect of the Del Monte 


decision to the exact holding of the court. This being under- 


stood — that is, it being understood that all claims of apex rights 
within the pentagon B were disallowed by the court—the de- 
cision that the sole question in the case was one of “ intraliminal” 
rights, wherefore the senior locator of the surface of conflict must 
prevail, becomes clear and of full force. 

It is true that this case might have been similarly decided under 
the doctrine of Walrath v. Champion, but inasmuch as counsel for 
the Anchor virtually waived all claims of right under the rule of that 
case, and inasmuch as the court, though it incidentally expressed its 
willingness to comply with that rule,® did not apply it, but rendered 
the decision on other grounds, the force of the decision as a refusal 
to extend the doctrine of the Del Monte case is not weakened. 


82 See next to last paragraph of footnote No. 27. 
83 The court said: “if this case demanded the application of that rule it would be 
our duty to follow it . . . notwithstanding the adverse criticism of the decision by the 
learned author of Lindley on Mines.” 64 L. R. A. 931. 
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But if it were granted that the holding in Jefferson v. Anchoria 
is not of great force to restrict the extension of the doctrine of the 
Del Monte case, at least the argument of the Montana court, in the 
Copper Trust case,* is, and there seems to be no case which defi- 
nitely establishes the extension of that doctrine. It is true that the 
two Stemwinder cases and the Hidee case ® apparently favor such 
an extension. It is true, furthermore, that Walrath v. Champion 
would seem to furnish authority, by analogy, for such an exten- 
sion, for in that case the Supreme Court seems to have decided 
that, as to a secondary vein, a locator may follow its dip between 
the planes of his end lines, even though the length of the apex of 
the secondary vein within his territory be less than the distance 
between his end lines, in other words, that, as to a secondary vein, 
a locator may have more on the dip than he has on the apex. 
But if that be indeed the holding of the court in Walrath v. Cham- 
pion, and this is energetically denied by Lindley, it has at least 
been shaken by the almost universal adverse criticism of jurists, 
and by the fact that it was not followed, in a later decision by the 
Circuit Court of Appeals, in Montana M. Co. Ltd. v. St. Louis M. & 
M. Co. It may fairly be stated, therefore, that the extension of the 
doctrine of the Del Monte case has not been definitely established 
by the cases.” The writer has not discovered any case, other than 
those herein above cited, wherein there is any valuable discussion 
directly bearing on the question under consideration—it being sub- 
mitted that those cases which treat of the apex rights to be acquired 
by the laying of lines across the surfaces of senior agricultural 
patents, or other lands not located as lode claims, are not in point. 


Supra. 

% Jn re Hidee Gold M. Co., 30 L. D. 420. 

% 102 Fed. 430, and 104 Fed. 664. Lindley, 1048, states as follows: “In the pre- 
ceding section we have fully explained what we understand to be the proper interpre- 
tation of the decision of the circuit court of appeals in the Walrath case, from which 
it appears that no such deduction as claimed can be made, The fact that the same 
court in the St. Louis case did not apply any such doctrine as that above suggested is 
a circumstance of the highest corroborative value supporting our view that the decision 
in the Walrath case was never intended to sanction any such doctrine. If it had, it 
would have followed it, and it would have been in duty bound to do so, as it had re- 
ceived the approval of the supreme court of the United States. As it is, the court 
of appeals cites the Walrath case as authority for its decision in the St. Louis case, as 
it undoubtedly is.” 

87 “ Tt is better that the principle established should be certain and definite, even if 
it is not based upon incontrovertible logic or the perfection of human reasoning.” 
Lindley, 1078. 

88 See above, last paragraph of footnote 6, 
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The reasoning on which the court in the Del Monte case based 4 
its decision was, in brief, that surface conflicts, because of many F 
natural as well as practical causes, are in no wise to be avoided, and 
are not only not forbidden but are even contemplated by the statute, 
wherefore, since a senior locator is deprived of no property right j 
by having the lines of a junior location laid upon his surface, there 
is no reason why a junior locator should not make a peaceable q 
entry for that purpose, thereby paralleling his end lines and secur- 3 
ing extralateral rights, of which he would otherwise be deprived, 
to so much of the vein as is referable to that portion of the apex | 
which lies within his own undisputed territory. That the court did | 
not believe that this reasoning would also apply necessarily to : i" 
establish the further proposition for which the case has since been "i 
cited as authority (namely, that there is no reason why a junior if 
locator may not lay his end lines across a senior surface for the , 
purpose of securing apex rights referable to that portion of the 
apex which lies within the senior location), is evidenced by the : 
statement of the court that that proposition was one reserved “ for | 
further consideration.” 


= 
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The argument of the court to the effect that A, a senior locator, 
is in no wise injured by permitting C, a junior locator, to draw an 
end line upon the senior location for the purpose of securing such 
extralateral rights as are not incident to ownership of A’s location, 
does not necessarily contemplate the exercise by C of extralateral i 
rights greater than may be referred to that portion of the apex i 
which lies within his own undisputed territory — otherwise the q 
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question of the court,® “ Certainly, if the rights of the prior locator 


are not infringed upon, who is prejudiced by awarding to the sec- 
ond locator all the benefits which the statute gives to the making 
of a claim?”, might easily be answered if B, a locator on the dip, 
senior to C, whose territory is not subject to the extralateral rights 
referable to C’s part of the apex, might be deprived of his common 
law rights. This is illustrated by the diagram on page 285. 

Referring to this diagram, it is clear that A, because of the 
wide divergence of his end lines, can have no extralateral rights. 
If, to avoid any question as to the validity of B’s location, it be 
supposed that a part of the apex lies within its surface boundaries, 
it is equally clear that B, before any location made by C, had a 
common law right to the ore under his surface, to the west of the 
plane zz’, for, whatever the nature of a common-law right, at least 
it must become a vested right to the ore to which it is applicable 
after every part of the apex to which such ore can be referred has 
been so located as not to carry dip rights to such ore. Can C, 
then, by a subsequent location of an apex already located, deprive 
B of his vested common-law right? Surely not, if the court in the 
Del Monte case was right when it stated: “The location, the 
mere making of a claim, works no injury to one who has acquired 
prior rights.” 

To the argument that some method of appropriating the whole 
of a vein must be devised where the location of the’ apex has been 
of such a nature or fashion as to leave a certain portion of the vein 
unappropriated on its dip, it may be answered that this may prop- 
erly be done by making locations over the unappropriated portions 
of the dip. It may be urged that the ownership of some portion 
of an apex is essential to the validity of the location, and that an 
apexless location over the dip is therefore invalid, but it is sub- 
mitted that this is error. The statute does not require the dis- 
covery of an apex, but the discovery of a vein, — ‘no location of 
a mining claim shall be made until the discovery of the vein or 
lode within the limits of the claim located.” It is not submitted 
that the discovery of a vein, on its dip, will validate an apexless 


P. 84. P. 74. 

#1 A common law right to a given body of ore, prior to location, by another, of an 
apex to which such ore can be referred, can, at most, be only an inchoate right subject 
to defeasance upon condition that such apex be so located as to carry dip rights to 
such ore. 

#2 § 2320, 
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location * if the part of the vein so discovered is referable to some 
part of the apex, but that, if the apex has been so located that 
that part of the dip of the vein which has been discovered in the 
apexless location cannot be referred to any part of the apex 
(that is, does not lie between the extralateral-right planes which 
may be applied to any location on the apex), there would seem 
to be no reason why such a discovery of valuable mineral- 
bearing rock in place should not be sufficient to validate the loca- 
tion. There have been many decisions granting, to the owners of 
apparently apexless locations, the right to such ore under their 
surfaces as is not subject to the extralateral rights of locations on 
the apex —as in Del Monte v. New York, where it was expressly 
held that, as against the owner of the New York, the owner of the Del 


Monte had a right to the ore under its surface, north of the line r-2’,- 


also as in the Copper Trust case; and the Horseshoe case. It 
may be that, in each of such cases, the location on the dip con- 
tained some portion of some apex other than the apex of the vein. 
in question, but, if so, it does not so appear in the opinions. 

To the objection that the making of apexless locations over the 
dip would be a cumbersome process, and might be entirely imprac- 
ticable in cases where the dip of the vein is so sharp as to acquire 
much depth within a short distance from its apex, it may be an- 
swered first, in the words of Lindley used in another connection, 
that this is only “the suggestion of a mere inconvenience to the 


43 No reference is had, of course, to tunnel locations. 
44 Lindley’s statement (pp. 532-533), “No lode location is valid unless it in- 
cludes, to some extent at least, .. . the top, or apex, of a discovered vein,” is modified by 
the concluding clause, “at least as against a subsequent locator properly inclosing such 
apex within his surface boundaries.” Lindley states further: “It is possible that 
under some circumstances a location overlying the dip of a vein may be valid to the 
extent of whatever may be found within the vertical bounding planes” (footnote, 


Pp. 533). And again (p. 661): “ The existing laws require that the top, or apex, of the - 


vein, to some extent at least, should be found within the limits of the location, as 
defined on the surface, at least as a condition precedent to the enjoyment of the extra- 
lateral right. We do not feel justified in asserting that a location on the dip of the 
vein which does not include any part of the apex is under all circumstances void. It 
might happen that the true apex of a vein is embraced within a prior grant of such a 
character as to prevent the owner from following the vein on its downward course out 
of his vertical boundaries. . . . Under such conditions it is quite possible that by a 
surface location not covering the true apex the locator might acquire the exclusive 
right to the surface and the underlying vein as against all persons save those who for- 
tuitously covered the true apex in such a way as to confer upon them the right to 
laterally pursue the vein underneath the surface of the claim overlying the dip.” 

# Tron Silver M. Co. v. Elgin M. Co., 118 U. S. 196. 

P. 1068. 
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junior locator and not a limitation upon his title”; second, that this 
method has been found to be practicable in Mexico; and third, that 
this method could hardly be so cumbersome as to relocate the 
same part of the apex again and again for the purpose of securing 
rights to ore under surfaces at long distances. 

The exact holding of the court in the Del Monte case, and the 
doctrine for which that case has been cited as authority, are two 
propositions of entirely different natures. The first merely affords 
a means of acquiring extralateral rights, where otherwise there 
would be none, based on ownership of a previously unlocated part 
of an apex; the second seeks to give double extralateral rights, or 
extralateral rights in two different directions from one and the same 
part of an apex. The second proposition, as has hereinabove been 
stated in a different connection,” seeks to give to one who has not 
located, and who is not the owner of, a given part of an apex, an 
extralateral right which can properly be based only on ownership 
of such part of the apex — it seeks to give, to A, extralateral rights 
referable to a portion of an apex which is not included within A’s 
territory, notwithstanding that such portion of the apex has previ- 
ously been located by B, simply because B follows the dip of the 
vein in a direction different from that followed by A. The same 
reasoning that would disallow extralateral rights to a junior locator 
on any part of a vein which does not apex at all in any part of his 
undisputed territory would seem with equal certainty to disallow 
him extralateral rights on so much of the vein as apexes within 
territory previously located. If it be granted that the right to pur- 
sue a vein on its dip must always be predicated on ownership of an 
apex, how can a right on the dip of a vein be granted to one who 
does not own a corresponding part of the apex? Would not this 
be to violate the elementary rule that a locator can have no more 
of the dip than he has of the apex? It would seem that when a 
given part of an apex has once been duly located, it is not, except 
in case of abandonment, subject to relocation for any purpose 
whatever. The proposition for which the Del Monte case has 
been cited as authority, therefore, virtually seeks to grant extralat- 
eral rights without ownership of an apex, and so denies the statute, 
and cannot be law. ) 


Henry Newton Arnold. 
NEw YORK. 


[To be continued.| 


47 See above, footnote 6. 
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FEDERAL JURISDICTION OF AGAINST “SraTE DispENSARY COMMIS- 
sion.” — The many cases which have decided whether a suit brought nomi- 

nally against state officials is really against the state and hence not cognizable § 
by the federal’ or other? courts, reduce to no satisfactory general princi- 
ples,® but at least afford arguments by analogy to a new set of facts, such as 
that recently presented in South Carolina. ‘lhe legislature, having abolished 
the state monopoly of the sale of liquor, authorized the appointment of a r 
commission whose duty it should be to close out the business of the state 7 
dispensary, to sell the personalty, determine and discharge the liabilities, . 
and pay the surplus to the state treasurer. A creditor of the dispensary a 
filed a bill in the federal court against the commission, asking for a receiver- | 
ship, injunction, and accounting as to the funds in its hands. The Circuit i 
Court of Appeals, contrary to the decision of the state appellate tribunal,‘ i 
sustained the jurisdiction of the Circuit Court, on the ground that the state, j 
having assigned for the benefit of creditors, was not a necessary party de- 

fendant, or so substantially interested as to clothe the assignee with immu- 
nity from suit. A/urray v. Wilson Distilling Co., 164 Fed. 1 (C. C.A, 
Fourth Circ.). It is believed that the creation of the commission was not 
in effect such an assignment,’ but rather the appointment of agents who 
would not take title ; that, granted the state did assign, it nevertheless should 
have been joined as an assignor entitled to the surplus of the proceeds,® and J 
therefore jurisdiction failed for defect of parties ;" and that finally, granted 


1 U.S. Const., Amend. XI. 

2 Owen v. State, 7 Neb. 108. 

8 See 20 Harv. L. REV. 245; 21 Jbid. 527. 
_ * State v. Murray, 60 S. E. 928 (S. C.). 

5 Cf. McHose v. Dutton, 55 Ia. 728. 

6 Haughton v. Davis, 23 Me. 28. Contra, Wells v. Knox, 55 Hun (N. Y.) 245. See 
Story, Equitable Pleadings, § 153. 

7 Cunningham v. Macon, etc., R. Co., 109 U. S. 446. 
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even that the state was not a necessary party, the court was not justified by 
the precedents in considering the suit not to be against the state. For it 
seems to fall on the same side of the line as the cases which hold that a 
court has no jurisdiction to issue a mandate which virtually enforces the 
contract of the state,® or compels affirmative action on the part of officials 
note charged with a clear ministerial duty,’ or affects the property of the 
state in the hands of its agents,’ or compels payment from the state’s 
funds," or imposes a trust on the state’s property.” On the other hand, 
this suit seems distinguishable from one against a corporation of which the 
state is a member,” since here the state has direct ownership of at least the 
surplus ; or from a proceeding to determine the state’s interest in a ves not 
in its possession ; * or from an action of ejectment against state officers when 
the state shows no prima facie title. The two chief authorities for the 
court’s position are early cases '® in the circuit courts, scarcely mentioned 
in later discussions. Moreover, if an agency, not an assignment, should be 
found here, the result appears still less tenable. 

The court hints at another ground for the decision, namely, that liquor 
selling is not a governmental function,” and hence not intended by the 
adopters of the Eleventh Amendment to be protected from judicial inter- 
ference. It is true that dicta have occurred to the effect that a state loses 
its sovereignty when it steps down into the marketplace.’* But no case 
will be found depriving a state of immunity from suit on this ground alone. 
Doubtless the constitutional prohibition cannot thus be narrowed in applica- 
tion ; for it is based on an actual lack of power rather than a theory of 
government.”® 


FORMATION OF A CORPORATION FOR THE PURPOSE OF EFFECTING Dt-. 
VERSITY OF CITIZENSHIP. — Questions of federal jurisdiction over corpora- 
tions under the diversity of citizenship clause first arose at a time when the 
federal judiciary was as anxious to extend its jurisdiction as it is now to 
restrict it. Although corporations are not citizens within the meaning of 
the Constitution, this did not prove fatal to federal jurisdiction, since the 
courts early declared that the stockholders were the real parties in interest 
and their citizenship the determining factor.’ ‘The further difficulty, that 


8 Louisiana v. Jumel, 107 U. S. 711. 

® Farmer’s Nat’l Bank v. Jones, 105 Fed. 459. 

10 Christian v. Atlantic, etc., R. Co., 133 U. S. 233. Contra, Sinking Fund Com’r’s 

No. Bank, etc., 1 Metc. (Ky.) 174. 

11 Brown University v. Rhode Island College, etc., 56 Fed. $5. 

12 Lowry v. Com’r’s Sinking Fund, 25 S. C. 416; kd. Public Works v. Gannt, 76 
Va. 455, Contra, Preston v. Walsh, 10 Fed. 315; Chaffraix v. Bd, Liquidation, 11 
Fed. 638. 

18 > a R. Co. v. North Carolina R. Co., 81 Fed. 595. . 

14 U.S. v. Peters, 5 Cranch (U. S.) 115; Swasey v. North Carolina R. Co., Fed. 
Cas. No. I 7679, 

16 Tindal v. Wesley, 167 U. S. 204. 

16 Chaffraix v. Bd. Liquidation, supra; Preston v. Walsh, supra. 

17 Cf. South Carolina v. United States, 199 U. S. 437. But see Vance v. Vander- 
cook, 170 U. S. 438; State v. Aiken, 42 S. C. 222. 

18 See Charleston v. Murray, 96 U. S. 432; Bank of United States v. Planter’s Bank 
of Georgia, 9 Wheat. (U. S.) 904; The Floyd Acceptances, 7 Wall. (U. S.) 666. 

19 See Kawananakoa v. Polyblank, 205 U. S. 349. 

1 Bank of U. S. v. Deveaux, ; Cranch (U. S.) 61. When the corporate fiction was 

thus disregarded in an action at law it was in open violation of the principle that that 
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the stockholders might be citizens of different states was surmounted by the 
introduction of the artifice, now settled law, that for the purpose of acquir- 
ing jurisdiction the stockholders are conclusively presumed to be citizens of 
the state of incorporation.? 

In a recent case the officers and stockholders of a California corporation, 
in order to bring into the federal courts an action against a California citizen 
concerning certain land, organized in Nevada a new corporation, to which 
the old corporation transferred the land, and the stock in the new corpora- 
tion was issued to the old. ‘The court dismissed the suit as collusive and 
fraudulent on its jurisdiction. Jiler & Lux v. Last Side Canal, etc., Co., 
U. S. Sup. Ct., December 7, 1908. ‘The new corporation is legally a dis- 
tinct person from the old, and a diversity of citizenship between it and the 
opposing party prima facie exists. But there is a rule that if a litigant is not 
the real person in interest, but appears merely for purposes of acquiring 
jurisdiction, there being no diversity between the real parties, the case will: 
be dismissed as an attempted fraud on the court’s jurisdiction.* And the 
court, having once decided to disregard the corporate entity in order to ob-. 
tain jurisdiction, is taking no greater step to do so in order to refuse juris- 
diction, if collusion or fraud is apparent. 

The test for fraud where land is conveyed from one individual to another 
for the purpose of getting into the federal courts is the reality of the trans- 
fer. No matter what the motive, if the title is really passed, free from any 
secret trust or agreement to reconvey, the grantee’s right to sue or be sued 
there cannot be denied.’ This would seem to apply even where the trans- 
feree is a corporation organized for the purpose ; for, unless its stockholders: 
are themselves the original owners of the property, there is in fact as well 
as in law a new owner. But if both grantor and grantee are corporations, 
with the same officers and stockholders, the grantee having been organized 
for the collusive purpose, the validity of its ownership is open to attack ; for 
when the veil is drawn it is plain that the person really benefited is the old 
corporation, that the stockholders control the disposition of the property, 
and that they can and probably will, effect a reconveyance when the suit 
terminates. The transaction is no more than a clever and fraudulent scheme 
to get into the federal courts. To prevent the perpetration of such a fraud,’ 
the court may well feel justified in disregarding the fiction, and in thus ex- 
tending a well-settled but anomalous rule to cases better fitted for its appli-. 
cation than those which established the rule itself. The present decision, 
therefore, is thoroughly desirable.” 

The opinion intimates that had the old corporation been dissolved before 
the suit by the new company was begun, a different decision might have 
been reached. ‘This seems correct, as the transfer would then appear to be 
real in fact as well as in law. 


step should be taken only in equity (except in the case of guo warranto proceedings. 
See People v. North River Sugar, etc., Co., 121 N. Y. 582). 

2 St. Louis & San Francisco Ry. v. "James, 161 U. 3 545, 562. 

8 An Act of Congress orders the dismissal of a suit at any stage of the proceedings, 
when such fraud or collusion appears. 18 Stat. 460, 472. 
v. Baltimore City, 6 Wall. (U. S.) Hurst’s Lessee McNeil, 1 Wash. 

5 McDonald Smalley, 1 Pet. (U. S.) 620. 

§ Lehigh Mining & M fg. Co. uv. Kelly, 160 U. S. 327. 

7 The suit was in equity, but the court does not notice this distinction, and would 
probably have reached the same result if the action had been at law. See ee Min- 
ing & Mfg. Co. v. Kelly, supra. 
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_ ENFORCEMENT OF ASSESSMENTS IN THE COURTS OF A FOREIGN JurRIs- 
DICTION. — While, in addition to the ordinary remedy by distress, a per- 
sonal action can be maintained for general taxes—at least if a statute so 
provides — it is frequently held in this country that such an action cannot 
be brought to recover special assessments for local improvements, and that a 
statute allowing it is unconstitutional. But supposing that such a statute is" 
valid, the question sometimes arises as to its enforcement in a foreign juris- 
diction. An English court recently refused, at the suit of an Australian 
municipality, to enforce a special assessment, though a valid Australian 
statute gave the municipality a right of action. Sydney Municipal Council 
v. Cork, 25 T. L. R. 6 (Eng., K. B. D., Oct. 15, 1908). There seem to be 
no prior cases on the point either in England or in this country. The 
refusal to allow the action for assessments in a foreign jurisdiction may 
conceivably be rested on two grounds: first, that the action involves the 
title to real estate ; second, that it is a penal action. 

Courts universally refuse to entertain a suit to determine the title to 
foreign land.* Such an action is 7” rem, and the courts where the land lies 
alone have jurisdiction. But the cases go further and hold that an action 
will not lie for a trespass to foreign land.* So also it has been held that a 
quasi-contractual action cannot be entertained to enforce a rent charge on 
land in another jurisdiction.’ This is determined, at least in the case of a 
trespass, as a question of jurisdiction and not merely of venue,® on the 
ground that the suit involves the question of title to the land. But that 
should not deprive the court of jurisdiction; for the suit is not iz rem and 
the title is only incidentally in issue.’ Moreover, courts often do pass on 
the question of title to foreign land, as in the case of a contract to sell.® 
In the case of a personal action to collect a tax or an assessment, it is true, 
the title to land is involved; but it is only incidentally. Hence the court 
is right in not placing its decision on this ground. 

- But the courts of one jurisdiction will not enforce the penal laws of 
another. Hence, by the weight of authority, the courts of a state will not 
entertain a suit brought by a foreign state or by a citizen of such a state to 
enforce a forfeiture, or any other right except specific performance of an 
obligation, or specific reparation, or compensation.” Thus, an action will 
not lie in a foreign jurisdiction to compel a father to support his bastard 
child.“ Nor will the courts enforce an obligation imposed by a foreign 
statute to contribute to the support of a son-in-law.12 Such matters are 
regarded as of purely local concern, in the nature of police regulations. 
This would seem to be clearly so in the case of foreign revenue laws, which are 
so lightly regarded that contracts made in evasion of them are not regarded 
as illegal.“ ‘The principal case is, therefore, to be supported on this ground. 


1 Ivanhoe v. Enterprise, 29 Ore. 245. See note in 35 L. R. A. 58. 

2 See Henry v. Sargeant, 13 N. H. 321, 332. . 

8 Roberdeau v. Rous, 1 Atk. 543. 

¢ Livingston 1 Brock (U. S.) 203. 

5 Whitaker v. Forbes, 1 C. P. D. 51. 

® British, etc., Co. v. Companhia de Mocambique, [1893] A. C. 602. 

7 Little v. Ry., 65 Minn. eB. 

8 Penn v. Lord Baltimore, 1 Ves. Sr. 444. 

® Dicey, Conflict of Laws, 220. 

10 O'Reilly v. R. R., 16 R. I. 388. But see Huntington z. Attrill, 146 U. S. 657. 
See 6 Harv. L REV. 154. i 

11 Graham v. Monsergh, 22 Vt. is. 

® De Brimont v. Penniman, to Blatch. (U. S.) 436. 

13 Holman v. Johnson, Cowp. 341. 
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SPECIAL ASSESSMENTS UNDER THE POLICE POWER WITHOUT REGARD 
TO Benerits.— The levy of special assessments was first asserted to be an 
exercise of the police power.’ But when it was desired to levy such assess- 
ments for purposes unconnected with the public health and morals, it was 
necessary to find some new justification. ‘This was sought in the power of 
eminent domain. Here also arose a difficulty: the power of eminent 
domain was exercised upon an individual and not upon the community, and, 
while the benefit was shared by the entire community, the whole burden 
was cast upon the individual whose property and money were both taken.” 
Hence, some other justification was rendered necessary for the levying of 
these assessments. It was found in the taxing power. The entire theory 
of taxation requires that the taking by the state be in return for protection 
rendered to the individual. Accordingly, where the tax is special and levied 
on only a small part of the citizens, they must be compensated by benefits 
proportionate to the loss sustained by the taking.* 
- These three powers of the state should not be exolusive. If a taking is 
compensated in money, it may be an exercise of eminent domain. If it is 
for the protection of public health or morals, it may be legislative action 
under the less restricted police power into which the principle of benefits 
does not enter at all* For instance, a Wisconsin municipality recently 
levied an assessment for building a sewer by the front-foot rule. The Wis- 
consin courts hold this an invalid method of assessment under the taxing 
power unless it appears that benefits conferred have been regarded.’ Yet 
the Wisconsin Supreme Court allowed it under the police power regardless 
of any benefits received by the railroad company whose property was 
assessed. Chicago, etc. Ry. Co.v. City of Fanesville, 118 N. W. 182 (Wis.). 
There has been a decided tendency in many courts to refuse to review 
the acts of the legislatures in levying these assessments. In the case of 
general taxes affecting the whole state there is little to fear from legislative 
usurpation. ‘There is a natural protection in the fact that the legislature is 
taxing its constituents. Special assessments, however, relieve the mass of the 
citizens at the expense of the few, and are for this reason at least not unpop- 
ular measures."" The rights of the citizen are therefore subject to serious 
encroachments if there is no appeal from the legislative decision.* Further- 
more, though there may be no express inhibition to the states in the federal 
Constitution against taking private property for public uses without compen- 
sation, such taking was undoubtedly against the whole principle of English 
liberties and was not due process before the Fourteenth Amendment. The 
United States Supreme Court considers such taking unconstitutional when it 
amounts to a complete confiscation of the property assessed.® It is hard to 


see why incomplete confiscation to any substantial extent should not stand 
on the same plane.” 


1 Petition of N. Goddard, 16 Pick. (Mass.) 504. 
2 People v. Mayor of Brooklyn, 4 N. Y. 419. 
3 Illinois Central R. R. Co. v. Decatur, 147 U. S. 190, 202. See Canal Trustees v. 
Chicago, 12 Il. 403. 
* Horbach z. Omaha, 54 Neb. 83; Cone v. Hartford, 28 Conn. 363 ; Keese v. Den- 
ver, 10 Colo. 112; Van Wagoner v. Patterson, 67 N. J. L. 455. 
—— v. Herman, 108 Wis. 662. 
ee Spencer v. Marchant, 125 U. S. 345, 
7 Guest v. Brooklyn, 69 N. Y. he sas 
8 State v. Lewis Co., 82 Minn. 
® Norwood v. Baker, 172 U. S. 269; French ». Barber Asphalt Co., 181 U. S. 324.. 
1 See Alleghany v. W. Pa. R. R. Co., 138 Pa. St. 375; Sears v. Street Comm’rs, 
173 Mass. 350. But ¢f Atlanta v. Hamlin, 96 Ga. 381. 2G a 
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Tue Scope or INTERPLEADER. — The bill of interpleader is given to one in 
the position of an innocent stakeholder who is ready to do his duty in order 
to free him from subjection to two suits and the possibility of a double lia- 
bility. ‘The bill, being thus founded on obvious principles of equity and 
fairness, should be treated by the courts in a liberal spirit, and as far as pos- 
sible be free from technical requirements, This has been the tendency in 
England, but our own courts and legislatures seem loath to extend the 
scope of the remedy. 

The requisites of the suit are, roughly speaking, ten in number. 1. The 
adverse claims must be mutually exclusive.’ It would be manifestly unjust 
to make the claimants fight each other when the validity of one claim is not 
dependent upon the invalidity of the other; there can then be no dispute 
between the claimants. For this reason, if one of the claimants gets a verdict 
or judgment the bill no longer lies. 2. The complainant in the interpleader 
suit must be willing to bring into court or surrender all that is claimed by 
either defendant.* If he has a counterclaim against either claimant he 
cannot have it determined in such a proceeding. 3. The position of the 
stakeholder must be such a precarious one that he really needs the help of 
equity to prevent injustice. Thus, one who is in possession of land claiming 
no title need only move out. So also the bill does not lie if all the claims would 
be settled in one suit at law,* or if one of the claims is clearly invalid,® or 
both are illegal.® 4. There must be no collusion between the complainant 
and either claimant.’’ The bill lies to help only a disinterested stakeholder. 
5. The stakeholder must not have been placed in his precarious position 
through his own fault ;* and he must not be guilty of laches in pursuing his 
remedy. 6. If equity is unable to enjoin the prosecution of one of the claims 
at law, it can give no relief. This was brought out in a recent case where a state 
court declined to entertain a bill because it could not enjoin a federal court 


from enforcing its judgment. Smith v. Reed, 70 Atl. 961 (N. J., Ch.). 


These six requisites are based on sound principles of justice. The 
following, although supported by authority, are extremely technical and 
will be found upon examination to have a doubtful equitable basis. 
7. It is often required that all the claims be derived from a common 
source.® This is a survival of the narrow view of interpleader held by 
the common law. The requisite of privity is foreign to the purpose of the 
bill; for the position of a stakeholder is equally precarious irrespective of 
the sources from which the defendants derive their claims. The refusal to 
allow an interpleader therefore seems unsound.” 8. It is:sometimes re- 
quired that the stakeholder have no claim or interest in the stake." If the 


1 Nat’l Life Ins. Co. v. Pingrey, 141 Mass. 411; Bassett uv. Leslie, 123 N. Y. 396. 

2 See Maxwell v. Leichtman, 65 Atl. 1007 (N. J. Eq.), ; 

& R. Clute, 4 Paige (N. Y.) 384. 

* Fitts v. Shaw, 22 R. I. 17. 

5 M. & H.R. R. v. Clute, supra. 

6 ad mg v. Colley, 2 Dowl. N. S. 223. 

7 Murietta v. South Amer. Co., 62 L. J. Q. B. N.S. 396. 

8 Horner v. Willcocks, 1 Ir. Jur. 0. s. 136. 

® First Nat’l Bank v. Bininger, 26 N. J. Eq. 345. ‘This arises most often where a 
bailee is seeking to interplead his bailor and one claiming by a paramount title. The 
requisite of privity in this case had some basis at common law where a bailee could 
not dispute his bailor’s title; but it is now settled that he may if he claims under the 
authority of a third party. See Thorne v. Tilbury, 3 H. & N. 534; 17 Harv. L. REv. 


- 10 See Crane v. McDonald, 118 N. Y. 648; 17 Harv. L. Rev. 489. 
11 See 4 Pomeroy, Eq. Jurisp:, 3 ed., § 1325; Maclennan, Interpleader, 64. 
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amount of the stakeholder’s charge is disputed, the bill will not lie ; 2 but 
it is otherwise if the claim is available against and admitted by both defend- 
ants.'* The result should be the same where the lien is available against 
only one of the defendants, if he does not dispute it. Hence this require- 
ment is really covered by the second above. 9. The stakeholder must have 
incurred no collateral or independent liability to either claimant ;* since, it 
is argued, one of the claimants may be subjected to two suits to enforce his 
rights. On the contrary — and this seems to be the better and more mod- 
ern view — the bill will settle once and for all the ownership of the zes ; 
and it may settle the whole controversy.” The fact of the collateral lia- 
bility is immaterial and relief should therefore be granted. 10. Lastly, it 
is insisted that the same thing, debt, or duty, must be claimed by all the 
defendants.’® This however seems unnecessarily refined in its technicality. 
So long as the claims are mutually exclusive, and the stakeholder is willing 
to bring into court the full amount claimed by either, it would seem that he 
should be entitled to maintain his bill. And indeed in a few cases it has so 
been held.” 


CONVERSION OF A MORTGAGE INTO AN ABSOLUTE CONVEYANCE. — Where a 
deed absolute in its terms is given as security for a debt and simultaneously 
there is executed an agreement of defeasance the two instruments will be 
construed together as a mortgage ;! and if they do not refer to each other 
parol evidence may be introduced to connect them.” Indeed, if the deed be 
given as security it will be treated as a mortgage though there be no written 
defeasance contract.* Although the admission of parol evidence to establish 
a mortgage would seem to contradict the deed in violation of the parol evi- 
dence rule, it may be justified as preventing fraud and unjust enrichment.‘ 
However, the presumption from an absolute deed is that it operates accord- 
ing to its terms, and it has even been held that an oral defeasance agreement 
‘must be established beyond reasonable doubt. 

At common law a mortgage, whatever its form, vests the legal title to the 
land in the mortgagee subject to an equity in favor of the mortgagor.® 
Where the defeasance agreement is separate from the deed, this equity of 
redemption may be extinguished and the conveyance made absolute without 
a formal release or a new deed. If the defeasance is not in writing a parol 
agreement whereby the mortgagee is to be regarded as the unconditional 
owner will be effective.’ While if the defeasance is in a written instru- 
ment an agreement that the mortgagee shall take an absolute fee,® or a 


12 Lawson v. Warehouse Co., 70 Hun (N. Y.) 281. 
18 Gibson v. Goldthwaite, 7 Ala. 281. 
M4 Bartlett v. His Imperial Majesty, 23 Fed. 257; Chinnion v, Thornton, 2 My. & 
C.1. Contra, Attenborough v. London, etc., ee as P. D. 450 (statutory). 
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Mooney v. Byrne, 163 N. Y. 86. 
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Preschbaker v. Heirs of Feaman, 32 III. 4 
See Bank v. Sprigg, 1 S.) 
Ensign v. Ensign, 120 N. Y. 6 
Hunt v. Hunt, 14 Pick. (Mass.) 37 4, 382. 
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Scanlan v. Scanlan, 134 IIl. 630. 
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surrender of the instrument with intent that it be cancelled,’ will convert the 
mortgage into an absolute conveyance. 4 fortiori, an abandonment of his 
right of redemption by the mortgagor and an acceptance of a lease of the 
premises from the mortgagee has the same effect.° However, the relation 
between the mortgagor and the mortgagee is so far fiduciary that courts will 
carefully scrutinize such transactions “ and the right of redemption will be 
regarded as extinguished only by an agreement founded on adequate con- 
sideration and free from suspicion of fraud.” The conversion of a mortgage 
into an absolute conveyance in this manner is not by way of transfer ; for 
the mortgagee already has the legal fee. Nor is it strictly speaking a release. 
Some courts work it out on the theory of estoppel, through the surrender of 
the legal evidence of the mortgagor’s claim,” but it seems sufficient to say 
that it would be inequitable to allow the mortgagor to redeem.'* Nor does 
the rule contravene the Statute of Frauds.¥ 

Through an unfortunate confusion of legal and equitable principles a small 
majority of American jurisdictions have abrogated the common law doctrine 
and hold that a mortgage does not pass the legal title to the mortgagee.’ 
Of these so-called “lien states,” Georgia, Iowa, Michigan, and Nebraska 
hold that where the defeasance agreement is not contained in the deed title 
does pass. In these states such mortgages should be convertible into abso- 
lute conveyances as in common law jurisdictions.” In New York, however, 
it was recently held that the physical destruction of the instrument of de- 
feasance under a valid agreement that the mortgagee should have the abso- 
lute estate did not destroy the right of redemption. Conover v. Palmer, 60 
N. Y. Misc. 241. Such a holding, though seemingly undesirable, is but the 
logical result of an illogical doctrine. If the title did not pass by the origi- 
nal deed it is difficult to see how it can do so later by parol agreement or 
by the destruction of a collateral instrument. The legal estate, being in the 
mortgagor can only be divested by foreclosure or by a conveyance executed 
according to statutory requirements.’® However, some of the “lien states” 
have refused to be consistent,”® and it is conceivable that in some circum- 
stances the mortgagor should be estopped to deny the mortgagee’s title.” 


NECESSITY AS AN EXCUSE FOR A TRESPASS UPON LAND. — Since the 
earliest times there have been many well-recognized exceptions to the 
rule that any unauthorized entry upon the land of another is an actionable 
trespass. Hence the subjection to excusable entries must be regarded as 
one of the reasonable burdens of property ownership. The legal justifica- 
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tions for trespasses on land may be roughly divided into three groups: 
First, where the entry is excused on the ground of implied leave and 
license. The second division comprises trespasses committed in the 
administration of justice. The numerous other circumstances under which 
trespasses have been excused may be grouped under the head of necessity, 
public and private. 

Justification on the ground of public necessity is based on the broad 
common law maxim that, in case of conflict, private rights must yield to 
public convenience and necessity. Thus, an entry on land for the defense 
of the realm has long since been held justifiable,’ and in this country nu- 
merous decisions have exonerated interference with property in time of 
war.‘ Also, where the public safety is endangered a trespass is an excusable 
means of relief, as, for instance, the destruction of property to prevent the 
spread of fire.© Another common illustration of this. doctrine is the right 
of a traveller to pass through lands adjoining an impassable highway.” © 

Justification by private necessity is equally well founded in the common 
law, although here there is no basis of public convenience. The conflict 
is between the claims of two individuals, so that in each case the court must 
balance the interest of the land-owner against the needs of the trespasser. 
The doctrine would therefore seem to be merely an instance of the adoption 
by the common law of natural rights by necessity. In this the courts are 
naturally conservative and for its application require some such necessity 
as the preservation of life or property.® Thus neither the pursuit of game, 
even though of a dangerous nature,’ nor the demand of charity or family 
affection *° is a sufficient ground to excuse a trespass. On the other hand, 
it has always been the rule that an entry to save the goods of the landowner, 
and, in some circumstances, of a third person, from destruction by fire or 
water is not actionable,’ and a man may go on land to recover cattle escaped 
from the highway.’? The preservation df human life would surely seem to 
be sufficient necessity, and in the analogous case of trespass to personalty 


1 Ditcham v. Bond, 3 Camp. 524; Martin v. Houghton, 45 Barb. (N. Y.) 471 

2 Entry by officer to make an arrest or attachment. State v. Smith, 1 N. H. p46: 
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it has been so held.’* The admiralty doctrine of jettison seems based on 
this ground.“ And the old books say that a man fleeing from attack may 
cross another’s close with impunity.” A recent decision raises this question, 
it is believed, for the first time in this country. While sailing with his family 
the plaintiff was forced by a storm to moor to the defendant’s dock to save 
his boat and the people in it from: destruction. ‘The defendant cast off the 
boat, with the result that it was wrecked and the plaintiff injured. The 
court, in overruling the defendant’s demurrer, held that the plaintiff’s trespass 
was excused by its necessity. Poof v. Putnam, 71 Atl. 188 (Vt.). Stress 
of weather has been held sufficient necessity to justify a breach of the 
Embargo Act.’® The decision therefore seems correct and in accord with 
authority. Whether, though the entry is excusable, an action at the suit 
of the landowner will lie for any damage done is a point upon which there 
is as yet no authority." 


MERGER oF Estates HELD IN Dirrerent Ricuts.— Merger is the 
process by which one estate is destroyed through union with another estate 
in the same land. For one estate to be thus “ drowned ” by another these 
conditions at least are admittedly essential : the two estates must come into 
the same ownership ; the second must be the next vested estate in succes- 
sion ; and the second must in legal contemplation be at least as large as the 
first." On the question whether to these requisites there must be added, as 
a fourth, that the two estates be held in the same right, there has been an 
extraordinary variety of opinion.’ 

In an early case it seems to have been suggested that the mere fact of 
the estates being in different rights could never prevent merger;* but this 
has never been followed,‘ and latey discussion has been concerned with the 
conditions under which such estates could merge, if at all. Another early 
decision declared that a term in autre droit would merge in a reversion in 
proper right acquired by feoffment, but not in an estate passed by bargain 
and sale.’ ‘This distinction, however, has been overlooked in later cases 
and, it is submitted, not unfortunately. The foundation of merger is meta- 
physical — the medieval lawyer felt a logical incongruity in one man being 
lord and tenant of the same estate, or in an estate continuing its indepen- 
dent existence, when in the same hands as one in immediate succession 
that in the eye of the law includes it. It is clear that neither incongruity 
can be increased or diminished by the formal or informal character of the 
process by which unity of possession is achieved. Still another solution 
was reached by Lord Coke, who declared that if the subsequent estate be 
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in the proper right of the holder there will be no merger; but that a prior 
estate in the holder’s own right must merge in a reversion in autre droit." 
Although it seems as improper to draw a distinction from the sequence of 
estates as from the process of conveyance, Coke’s theory has received some 
notice from the courts. But there is a clear decision against it.® 

Numerous early decisions’*® and probably the majority of modern 
writers " lay down the rule that if the estates come into the same hand by 
act of the parties, merger ensues; if the accession is by act of law, the two 
estates continue their independent existences. The general American doc- 
trine ** and the principle of some English oditer declarations is that 
merger is impossible in the case of estates held in different rights. A 
recent holding that a husband’s purchase of the reversion expectant on his 
wife’s term will not work a merger, even at common law, is in accord with 
these cases. Hurley v. Hurley, 42 Ir. L. T. 253 (Ire., Ct. App., Nov. 16, 
1908). The conclusion reached seems on principle correct, the argument 
of the text-writers for merger in the case of estates united by act of the 
parties being in several respects open to objection. To say that the parties 
‘Intend a merger is to argue in a circle ; they intend merely the reasonably 
apparent consequences of their act. Where there is a well-settled conflict 
as to whether merger ensues, there is no reason for supposing that in fact 
it is intended. Indeed, the mere bringing of suit by the holder of the 
merged estate shows that it is only the acquiring party who intends the 
destruction of the prior estate. Nor can it be admitted that the foundation 
of merger is intention ; certainly the theory on which a term for hundreds 
of years is drowned in a shorter reversionary term is not that the holder — 
intends the result. On general grounds of legal policy it seems desirable 
that the technical and metaphysical principle of merger be, as far as possi- 
ble, limited in the modern law. 


RECENT CASES. . 


ADVERSE POSSESSION— WHO MAY GAIN TITLE BY ADVERSE POSSES- 
SION — TENANT HOLDING FOR DEFINITE TERM.—A leased land to B fora 
term of twelve years. Shortly afterwards A made an invalid gift of the land to 
C, and B, at A’s direction, attorned and paid rent to C. C’s actual possession 
was for less than the statutory period, but, coupled with that of B, it made up 
the time required by the statute. He/d, that the possession of B cannot be 
adverse to A, and therefore the statute does not run in C’s favor during the 
existence of the term. Acharath Bappan v. Mathummal Chovi, 4 Madras L. 
T. 327. 

It is generally held in this country that if a tenant at will, or from year to year, 
disclaims the title of his landlord, claiming the fee adversely in himself or for a 
third person, and this disclaimer is brought to the notice of the landlord, 
the tenancy is forfeited and the statutory period begins to run. Wéillison v. 
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Watkins, 3 Pet. (U. S.) 43. The language of the courts is broad enough to cover 
the case of a tenant in for a definite term, and the same is true of a leading 
English case. Hovenden v. Lord Annersley, 2 Sch. & Lef. 607. But in 
England it was later held that the rule does not apply to a tenant for a term. 
Doe d. Graves v. Wells, 10 A. & E. 427. Even in this country the early dicta 
have lost force in some states. Whiting v. Edmunds, 94 N. Y. 309. The 
Indian rule is that the tenancy becomes forfeited only if the landlord elects to 
treat it so. See /ttappan v. Manavikrama, |. L. R. 21 Madras 153. A 

eculiar feature of the principal case is that, granted there is a forfeiture, the 
andlord, having directed the very acts which worked the forfeiture, would prob- 
ably be estopped to assert his right of entry. 


BANKRUPTCY — PREFERENCE — UNRECORDED TRANSFER OF SECURITY 
FOR PRESENT ADVANCES. —More than four months before the bankruptcy of 
X, A advanced money to X, taking a mortgage on realty which was not re- 
corded until within four months of the bankruptcy. He/d, that the mortgage is 
not a preference and hence the delay in recording is immaterial. Claridge v. 
Evans, 118 N. W. 198 (Wis.). 

Section 60 a@ of the Bankruptcy Act of 1898 as amended in 1903 provides 
that ‘* When the preference consists of a transfer, the period of four months 
shall not expire until four months after recording.” Before this amendment, 
in determining whether transfers for antecedent debts were made within four 
months of the bankruptcy, the courts looked only at the date of making, not 
of recording. Ju re Wright, 96 Fed. 187. The amendment was passed to 
correct this situation. See Anglish v. Ross, 140 Fed. 630, 635. But the re- 
quirement of recording does not make the mortgage in the present case a 
transfer for an antecedent debt; for it is a valid transfer between the parties 
without recording. Mathwig v. Mann, 96 Wis. 213. It was, then, a transfer 
for a present advance, and such a transfer, no matter when made, creates no 

reference as defined by the statute. /n re Noel, 137 Fed. 694. Hence the 
our-months rule has no bearing on the case. Therefore the amendment, 
which regulated only the mode of determining the four-months period, does not 
apply, and the decision seems clearly right. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— RIGHT OF ACTION 
FOR MALIcIoUS ATTACHMENT. —A bankrupt corporation brought an action 
for malicious attachment of property. The defendant asked for a judgment on 
the pleadings on the ground that whatever right of action the plaintiff might 
have had was vested in its trustee in bankruptcy. /e/d, that the plaintiff 
cannot maintain the action. Hansen Mercantile Co.v. Wyman, Partridge & 
Co. et al., 41 Chic. L. N. 120 (Minn., Sup. Ct., Oct. 2, 1908). 

Under § 70 a of the Bankruptcy Act of 1898 the trustee in bankruptcy is 
vested with all rights of action arising from injury to the property of the bank- 
rupt. An action for malicious prosecution and arrest is a personal action and 
does not pass to the trustee. Jn re Haensell, 91 Fed. 355. And an action for 
malicious abuse of an attachment process is held to be an action for a personal 
tort, although there is an injury resulting to the bankrupt’s business. Voonan 
v. Orton, 34 Wis. 259. But the principal case is distinguishable in that the 
plaintiff is a corporation and as such, of course, cannot sue for a purely 
personal tort. The tort of malicious attachment has two elements. It is not 
only a personal injury, but also an injury to Zoey in that it hurts the 
defendant’s business and credit. Lawrence v. Hagerman, 56 Ill. 68. It is 
submitted that when the plaintiff in such a suit is a corporation, the gist of the 
action is the injury to its property. Cf Zrenton Ins. Co. v. Perrine, 23 
N. J. L. 402. It felows that its right of action vests in the trustee. 


BILLS AND NOTES — ANOMALOUS INDORSER— PAROL EVIDENCE TO 
SHow INTENT OF ParTIEs. — §§ 113 and 114 of the Negotiable Instruments 
Law provide that ‘‘ Where a person not otherwise a party to an instrument 
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places his signature thereon before delivery he is anindorser and . . . ifthe bill is 
payable to the order of the maker he is liable to all parties subsequent to the 
maker.” A drew a bill on B to his own order. B accepted it and C indorsed 
it before delivery to A. A sued C and offered parol evidence that C signed 
with the intention to lend his credit to B in accordance with an agreement with 
A. Held, that the evidence is admissible. Maddock, Blanchard & Co. v. 
Haddock, 85 N. E. 682 (N. Y.). 

Before the adoption of the Negotiable Instruments Law in New York a 
stranger who indorsed a bill in blank before delivery was presumably only a 
second indorser, but this presumption could be overcome by parol evidence that 
he intended to become liable to the payee. Moore v. Cross, 19 N. Y.227. The 
theory was that the parol evidence did not change his character of indorser, but 
simply showed an authority in the maker to indorse without recourse to the 
anomalous indorser who was then taken to have indorsed back to the maker. 
This doctrine reconciles the present decision with § 113 of the Negotiable 
Instruments Law, for the parol evidence does not affect the defendant’s liability 
as indorser. § 114 provides for liability to parties subsequent to the maker, 
but does not negative liability to the maker. Hence the court concludes that 
there is nothing in the statute inconsistent with the old rulé which allowed parol 
evidence to show the true agreement between the payee and the anomalous 
indorser. 


CARRIERS — DuTy TO ACCEPT AND CARRY PASSENGERS — PRIVATE CAR- 
RIERS. — The defendant company ran a steamer er for the purpose of 
carrying visitors to and from its amusement park onan island. Its tickets in- 
cluded the ride on the steamer and admission to the park. The plaintiff was 
refused admission to the steamer because of former disorderly conduct. He/d, 
that the defendant is not a common carrier to and from its island, and has a 
a exclude the plaintiff. Metsner v. Detroit Ferry Co., 118 N. W. 14 
(Mich ). 

A common carrier is one who undertakes by virtue of his calling to carry in- 
differently for all who may choose to employ him. /ron Works v. Hurlbut, 
158 N. Y. 34. A private carrier is one who does not carry for all indifferently, 
but only under special circumstances. Allen v. Sackrider, 37 N. Y. 341. The 
duties of a common carrier are imposed on him because of the public nature of 
his employment. McNeill v. Durham Ry. Co., 135 N. C. 682. The interest 
of the public must be concerned in his enterprise, and to find this the character 
of the business must be considered. Sho// v. Coal Co., 118 Ill. 427. A rail- 
road run exclusively for private purposes is not a common carrier, since the pub- 
lic has no equal right to use it. Wade v. Cypress Lumber Co., 74 Fed. §17. A 
private ferry running to and from the premises of an individual, who could re- 
fuse to admit anyone, has been held not to be in a public employment. People 
v. Mago, 69 Hun (N. Y.) 559. The public can hardly be said to be concerned in 
the service of the defendant to its island in the case considered. For example, 
ee = — could undoubtedly cease running without violating any right of the 
public. 


CHATTEL MORTGAGES — RECORDING AND REGISTRY — PRIORITY BE- 
TWEEN MORTGAGEES. — A took a chattel mortgage on goods subsequently to 
be acquired by B. The mortgage was not recorded for a month. After the 
execution but Solon the recording of this mortgage C sold goods to B and took 
a- mortgage thereon for the purchase price. C’s mortgage was recorded after 
A’s and after the goods had been delivered to A upon condition broken. C 
brought replevin to recover the goods. He/d, that he cannot recover. Garri- 
son v. Street & Harper Furniture, etc., Co., 97 Pac. 978 (Okl.). 

Where the recording statute provides a definite period within which a chattel 
mortgage must be recorded, a mortgage so recorded will be valid from its exe- 
cution even as against a lien attaching before the recording. McCarthy v. 
Seisler, 130 Ind. 63. Where the statute provides no period within which the 
mortgage is to be recorded, it must be done within a reasonable time. Walson 
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v. Milligan, 75 Mo. 41. And if it is so recorded it should have the same retro- 
active effect. But in the principal case A’s mortgage was not recorded within a 
reasonable time. Wa#lson v. Milligan, supra. In such circumstances it has 
been held that an intervening creditor who takes a mortgage without notice will 
be protected although the prior mortgage is recorded first. Bank of Farming- 
ton v. Ellis, 30 Minn. 270. Cf. Crooks v. Stuart, 2 McCrary 13. It is su 
mitted that this view is more equitable and more in accord with the purpose of 
the statute than the holding in the principal case, and it would seem that the 
delivery of possession to A should not affect the decision; for there is no 
authority for giving delivery an effect different from that of recording. 


CONFLICT OF LAWS — MARRIAGE — VALIDITY OF FOREIGN MARRIAGE.— 
A Wisconsin statute prohibited remarriage by a divorcee within a year after the 
decree rendered, and declared that a marriage so contracted would be held null 
and void. To evade this statute the plaintiff and decedent were married in 
Michigan within a year after the latter had obtained a divorce. edd, that the 
marriage is void. Lanham v. Lanham, 117 N. W. 787 (Wis.). 

That the validity of a marriage is determined by the /ex doct contractus is the 
general rule in this country. State v. Richardson, 72 Vt. 49. But it is within 
the power of a state to declare by statute that certain marriages will not be 
recognized. Pennegar v. State, 87 Tenn. 244. And when a marriage valid 
where celebrated comes within the terms of such a statute, the question to be 
determined is one of legislative intent. State v. Kennedy, 76 N.C. 251. In 
this determination the courts refuse to construe a statute literally unless it 
reflects a state public policy. See Van Voorhis v. Brintnaill, 86 N. Y. 18. 
And by the weight of authority no such policy is involved in statutes dealing 
with the remarriage of divorced persons. Commonwealth v. Lane, 113 Mass. 
458. Cf McLennan v. McLennan, 31 Ore. 480. Thus, the statute is held to 
apply only to marriages celebrated within the state. Wélley v. Willey, 22 
Wash. 115. In many states, however, such judicial legislation is not upheld, 
and the evasion of the law sought to be effected by temporary resort to a 
foreign jurisdiction, is not allowed. Kruger v. Kruger, 36 Nat. Corp. Rep. 442 
(Ill., May, 1908); Stud?’s Estate, 183 Pa. mf On principle these decisions 
are as but their effect upon the rights of innocent parties is deplorable. 
See Commonwealth v. Lane, supra. 


CoNnFLICT OF Laws — RECOGNITION OF FOREIGN PENAL Laws — ASSESss- 
_ MENTS. — An action was brought in England by an Australian municipality to 
recover a sum levied by it for street improvements. An Australian statute gave 
a right of action for such assessments. Held, that the action does not lie. 
Sydney Municipal Council v. Cook, 25 T. L. R. 6 (Eng., K. B. D., Oct. 15, 
1908). See NOTES, p. 292. 


CONTRACTS — DIVISIBLE CONTRACTS — PART PERFORMANCE OF INDI- 
VISIBLE CoNTRACT. — The plaintiff under an entire contract had furnished 
labor and material in installing a heating plant in the defendant's building, 
which was destroyed before the work was completed. The units of the plant 
had become part of the defendant’s land when put in place. He/d, that the 
defendant must pay in terms of the contract, irrespective of the benefit he has 
derived. Dame v. Wood, 70 Atl. 1081 (N. H.). 

The general rule is that, when a party has contracted to do an entire work 
for a specific sum, he cannot recover unless the work be done. Appleby v. 
Myers, L. R. 2 C. P. 651. Relief is usually given quasi-contractually, however, 
to prevent the unjust enrichment of the defendant. Sritton v. Turner, 6 N. H. 
481. Buta recovery for part performance such as was allowed in the present 
case is directly opposed to all the English decisions on the subject. See Af- 
pleby v. Myers, supra. It is analogous to the American rule that gives a ser- 
vant employed on an entire contract, who is discharged for cause, a right to re- 
cover in terms of the contract. Mildebrand v. Am. Fine Art Co., 109 Wis. 
171. But that extension of the general rule is unsound in principle. See 7zm- 
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berlake v. Thayer, 71 Miss. 279. The rule of the principal case is frequently 
followed on the ground that there is an implied promise to pay at the contract 
price for part performance, if further performance becomes impossible. Buéter- 
field v. Byron, 153 Mass. 517. Such a construction seems nothing more than 
an unjustifiable fiction, and is opposed to the weight of American authority. 
Stegel Cooper Co. v. Eaton & Prince Co., 165 Ill. 550. 


CORPORATIONS — FEDERAL JURISDICTION— FORMATION OF NEW Cor- 
PORATION TO EFFECT DIVERSITY OF CITIZENSHIP.— The stockholders of 
a corporation organized in another state a new corporation, with the same 
officers and stockholders, in order to get a suit concerning certain land into the 
federal courts. The land was transferred by the first corporation to the second, 
which then brought an action in the federal court against a citizen of the state 
in which the original corporation was incorporated. He/d, that the action is 
dismissed as an attempted fraud on the federal jurisdiction. Mller & Lux v. 
East Side Canal, etc., Co., U. S. Sup. Ct., Dec. 7, 1908. See NOTEs, p. 290. 


CORPORATIONS — STOCKHOLDERS: POWERS OF MAJORITY — SUIT BY 
STOCKHOLDERS ON CORPORATION’S CAUSE OF ACTION. —M was a director 
and majority shareholder in the plaintiff corporation. The other three directors, 
who owned the remaining shares, became interested in a rival company, and re- 
fused to sanction proceedings against it for ene eg of the plaintiff’s pat- 
ent. Thereupon M brought action in the plaintiff's name to restrain the rival 
company. His fellow-directors applied to have the name of the plaintiff struck 
out, as having been used without authority. He/d, that the application must 
be dismissed, as the majority shareholders had the right to control the action of 
the directors in the matter. Marshall's Valve Gear Co., Ltd. v. Manning, 
Wardle & Co., Lid. 25 T. L. R. 69 (Eng., Ch. D., Nov. 13, 1908). 

In this country an action in the corporate name usually can be brought only 
by the directors. Arkansas River, etc., Co. v. Farmers’ Loan &* Trust Co., 
13 Colo. 587. But disloyalty on the part of directors in their fiduciary relations 
to the stockholders will _ the latter in equitable proceedings to compel 
proper action. Singers-Bigger v. McCourt, 145 Fed. 103. And where direc- 
tors decline to sue, any stockholder can secure an injunction to prevent a third 
party, aided by the directors, from wronging the plaintiff's corporation. Wes- 
denfeld v. Sugar Run Co., 48 Fed. 615. The corporation and the wrongdoer, 
however, must be joined as parties defendant. Donelly v. Sampson, 115 N. W. 
1089. In England the majority shareholders can decide whether an action in 
the corporate name shall proceed. Pender v. Lushington, 6 Ch. Div. 70, 79. 
And any.shareholder may file a bill against the directors, joining the corpora- 
tion as co-plaintiff. MacDougall v. Gardiner, 1 Ch. Div. 13. If a dispute 
arises as to which side represents the majority shareholders, the court will grant 
a temporary injunction until it is determined. Pender v. Lushington, supra. 
in neither country is there authority for action, as sanctioned by the main case, 

ought by shareholders against a wrongdoer, without proceeding through the 
directors, either as plaintiffs or defendants. 


CORPORATIONS — TRANSFER OF STOCK — SECRET AGREEMENT BY COR- 
PORATION TO REDEEM STOCK. — In consideration of his subscription to the 
capital stock of a corporation, the subscriber was promised that at any time 
within ten years the corporation would buy back his stock at par value, on 


ninety days’ notice. He/d, that the agreement is void. Matter of Owen Pub- 
lishing Co., 20 Am. B. R. 639 (Circ. Ct., W. D. N. Y., May, 1908). 

A corporation cannot, unless the power be especially delegated, change the 
amount of its capital stock. Scovill v. Thayer, 105 U.S. 143. The purchase 
of its own shares amounts to a reduction, and an agreement to purchase is bad 
for that reason. Currier v. The Slate Co., 56 N. H. 262. Furthermore, such 
an agreement is a fraud on creditors, for if it were carried out it would diminish 
their security, at least until a resale. Copin v. Greenless and Ransom Co., 38 
Oh. St. 275. In the principal case even a resale would not protect creditors; 
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for, the purchase coming after po neg the company would be buying in at 
par shares which had fallen in value. And the courts go great lengths to pre- 
vent individual shareholders from escaping their proportionate liability. For 
instance, where a creditor of a corporation took its in at twenty per cent. 
of their par value in payment of a debt, it was held that he was liable for the 
unpaid balance. Jackson v. Turner, 64 1a. 469. As the secret agreement in 
the principal case would release the subscriber from liability, the court seems 
clearly right in holding it void. 


EQuiItTy — JURISDICTION — LIABILITY OF PURCHASER AT FORECLOSURE 
SALE. — In an action to foreclose a junior mortgage, the property was sold 
subject to a prior mortgage. The purchaser failed to complete payment at the 
proper time, and the property was thereafter sold under a judgment of foreclos- 
ure on the prior mortgage. The junior mortgagee then made a motion that the 
court direct the purchaser to pay the damages caused by the latter’s default. 
Held, that the purchaser must pay. State Bankv. Wilchinsky, 112 N. Y. Supp. 
1002 (App. Div.). 

The jurisdiction of a court of equity to compel a purchaser at a sale made 
under its decree to complete his purchase or to pay damages, is well settled. 
Wood v. Mann, 3 Sumn. (U. S.) 318. It is frequently given as an all-sufficient 
reason for such jurisdiction, that since the purchaser has made himself a party 
to the proceedings, he may be compelled to perform his undertaking. See 
Archer v. Archer,155 N. Y. 415. The real basis, however, for holding that 
the purchaser has made himself a party to the proceedings is the contract im- 
plied between him and the referee. See Harding v. Harding, 4 Myl. & C. 
514; Hegeman v. Johnson, 35 Barb. (N. Y.) 200. The referee is under obliga- 
tion to convey title, and the purchaser to pay the agreed price. Townshend v. 
Simon, 38 N. J. L. 239. And the referee may bring an action at law against 
the purchaser, for the mortgagee’s benefit. Sharman v. Walker, 68 Ga. 148. 
But the theory that there is a contract has been repudiated in New York, so 
that there is no remedy against the purchaser, except as in the principal case 
by application to the court of equity which entertained the original suit.  A/z/- 
ler v. Collyer, 36 Barb. (N. Y.) 250. This limitation of the purchaser’s liabil- 
ity seems hardly justifiable. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL — ANCIL- 
LARY JURISDICTION. — The plaintiff, in a suit properly brought in a federal 
court, obtained a decree for the payment of damages. An execution was issued 
and returned unsatisfied. The plaintiff then filed the present bill in the same 
court praying that fraudulent conveyances by some of the defendants to the first 
bill be set aside and the execution satisfied. The plaintiff was a citizen of 
Massachusetts and some of the alleged fraudulent grantees, who had been made 
parties to the second bill, were citizens of the same state. These defendants 
moved to dismiss for want of jurisdiction. He/d, that the bill is within the 
for of the federal court. Hoddbs v. Gooding, 164 Fed. gt (Circ. Ct., D. 

ass.). 

In order to give jurisdiction on the ground of diverse citizenship, the diversit 
must exist between the plaintiff and all of the defendants. Gage v. Riverside 
Trust Co., 156 Fed. 1002. The second bill here raised no federal question and 
was, therefore, clearly without the jurisdiction of the court in the absence of the 
original proceedings. There is, however, a well-established doctrine that after 
a federal court has once properly acquired jurisdiction, ancillary or supplemental 
proceedings may be therein entertained, without regard to the tests of jurisdic- 
tion applied to independent suits. Root v. Woolworth, 150 U.S. 401. Nor 
need the ancillary suit be between the same parties as the original suit. Freeman 
v. Howe, 24 How. (U. S.) 450. See Krippendorf v. Hyde, 110 U.S. 276, 280- 
281. The cases show a tendency to extend this jurisdiction rather than to cur- 
tailit. White v. Ewing, 159 U.S. 36. And that a court should exercise it to 
secure to litigants the benefit of its judgment or decree by removing obstacles 
to its enforcement seems logical. Bills substantially similar to that in the prin- 
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cipal case have been deemed ancillary and such a holding is, itis submitted, 
correct on principle. Dewey v. West Fairmont Gas Co., 123 U. S. 329; Hatch 
v. Dorr, 4 McLean (U. S.) 112. See Campbell v. Golden Cycle Mining Co., 
141 Fed. 610, 613. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL —ANTICI- 
PATION OF FEDERAL QUESTION. —In a bill for specific performance of a 
contract made by residents of the same state the plaintiff, after the necessary 
averments, alleged that the defendant based his refusal to comply with the con- 
tract on a certain act of Congress. And he further alleged that such act was 
either inapplicable or ——- the Constitution. He/d, that the federal court is 
without jurisdiction. uisville &* Nashville R. R. Co. v. Mottley, 29 Sup. 
Ct. 42 (U. S. Sup. Ct., Nov., 1908). 

The general presumption is that a federal court is without jurisdiction until 
the contrary affirmatively appears on the record. Ex parte Smith, 94 U. S. 
455; Robertson v. Cease,97 U.S. 646. It is usually sufficient that the facts 
essential to jurisdiction appear in any part of the record. Denny v. Pironi, 
141 U. S. 121. But when federal jurisdiction is invoked on the ground that 
the suit is ‘* one arising under the Constitution and laws of the United States,” 
such federal question must be shown by the plaintiff at the outset in his bill or 
declaration. California Oil &* Gas Co. v. Miller, 96 Fed. 12. See Houston & 
Texas Central R. R. Co. v. Texas, 177 U.S. 66. Moreover, the allegations on 
which jurisdiction is based must be material to the plaintiff's real cause of 
action. Foy v. City of St. Louis, 201 U.S. 332. Therefore, if such averments 
have been inserted merely to make the suit one of federal cognizance, the case 
will be dismissed. Robinson v. Anderson, 121 U.S. 522. And it is well set- 
tled that in cases both of original jurisdiction and of removal an allegation in 
the nature of a reply to an cqpened defense will not confer jurisdiction. Zen- 
nessee v. Union & Planters’ Bank, 152 U. S. 454; Joy v. City of St. Louis, 
supra. This seems correct, as the defendant might not in fact set up such de- 
fense. Florida Central, etc., R. R. Co. v. Bell, 176 U.S. 321. And even if such 
answer were made, that in itself would not be sufficient to bring the case within 
federal jurisdiction. Colorado, etc., Mining Co. v. Turck, 150 U.S. 138. See 
Metcalf v. Watertown, 128 U. S. 586. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL — SUIT 
AGAINST “STATE DISPENSARY COMMISSION.” — The Legislature of South 
Carolina created a commission to wind up the affairs of the state liquor busi- 
ness. The complainants, who claimed for liquor sold to the state, sued the 
commission in the federal court for an accounting, an injunction, and a receiver- 
ship. Held, that the suit is not one against the state within the meaning 
of the Eleventh Amendment. Murray v. Wilson Distilling Co., 164 Fed.1 
(C. C. A., Fourth Circ.). See NorTeEs, p. 289. 


INJUNCTIONS — ACTS RESTRAINED — INTERFERENCE WITH HUNTING 
Ricuts. — The defendant, claiming the exclusive right to hunt ducks on an 
arm of certain navigable waters, persistently prevented the plaintiff from hunt- 
ing, by rowing among the decoys and frightening the ducks. He/d, that the 
plaintiff will be protected by injunction. Ainsworth v. Munoskong Hunting 
and Fishing Club, 116 N. W. 992 (Mich.). ; 
_ The owner of realty has such a right in all game on his property that an in- 
junction will be issued to prevent hunting thereon, even though the entire prop- 
erty is subject to use as a waterway. Sterling v. Fackson, 69 Mich. 488. And 
damages will be given against one who intentionally frightens game on another’s 
land. Jbottson v. Peat, 3H. & C. 644. The right to capture and subject to 
ownership game on public lands, or fish in public navigable waters, resides in 
the people of the sovereignty. e-pee-nauk Club v. Wilson, 96 Wis. 290. Where 
this right is exercised as a vocation, it will be protected as such, against wrong- 
ful acts. However, competition in itself for such game is not unlawful. See 
Lbotison v. Peat, supra. But an action on the case was allowed for wilfully 
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disturbing ducks coming toward an ancient decoy. Carrington v. Taylor, 11 
East 571. And an exercise of the right to fish in navigable waters, that would 
exclude all others from fishing therein, will be enjoined. Morris v. Graham, 
16 Wash. 343. Then, although the right to hunt on public lands may be exer- 
cised solely as a recreation, it should, nevertheless, be adequately protected 
against what may be termed unlawful competition. 


’ INNKEEPERS — DuTY TO GUESTS— LIABILITY OF INNKEEPERS FOR IN- 
SULT TO GUEST. — The plaintiff was a guest at the defendant’s hotel. At 
night one of the employees of the hotel, by order of the defendant, forcibly 
entered the plaintiff’s room, used insulting language, and threatened to turn her 
out as a disreputable woman. edd, that the defendant is liable. De Wolf v. 
Ford, 40 N. Y. L. J. 811 (N. Y., Ct. App., Nov. 7, 1908). 

Z This 7 aa reverses the decision of the lower court criticized in 21 Harv. 

- Rev. 58. 


INSURANCE — DEFENSES OF INSURER— EXECUTION OF INSURED FOR 
CrimE. —A insured his life with the defendant company under a policy 
which contained no provision against death at the hands of justice. The 
policy was executed at the office of the company in Wisconsin and by its 
terms was made payable there. A special act of the Wisconsin legislature 
incorporating the company empowered it “to make all and every insurance 
appertaining to or connected with any life risks.” The insured committed 
a murder and was convicted and executed therefor. He/d, that there may be a 
recovery on the policy. A/cCue v Northwestern Mut. Life Ins. Co. 14 Va. 
L. Reg. 584 (C. C. A., Fourth Circ.). 

The federal court here goes squarely against a prior decision in the United 
States Supreme Court. Burt v. /ns. Co., 187 U. S. 362. But it justifies itself 
on the ground that the policy is a Wisconsin contract and therefore its validity 
should be determined by the public policy of that state. + It finds that insurances 
like that in the principal case are not against the public policy of Wisconsin 
because the statute allows insurance on “any life risks,” and because the 
Supreme Court of Wisconsin has allowed recovery on silent policies where the 
insured has committed suicide. Patterson v. Mutual Life. Ins. Co., 100 Wis. 
118. It is interesting to note that the court considers the question of public 
policy involved in execution cases as identical with that raised by suicide 
cases. For a discussion of cases similar to the one under consideration, see 
21 Harv. L. REv. 530. 


INTERPLEADER — SCOPE OF THE REMEDY — INABILITY OF COURT TO 
Enjoin. — By proceedings in a state court C attached a judgment recovered 
by B against A in a federal court. A filed a bill of interpleader in the state 
court. edd, that the bill will not lie, since a state court cannot interfere with 
the power of a federal court to enforce its judgment. Swth v. Reed, 70 Atl. 
961 (N. J., Ct. Ch.). See NOTEs, p. 294. 


JoInT WRONGDOERS — LIBEL — CONTRACT TO INDEMNIFY PRINTERS 
AGAINST CLAIMS FOR LIBEL. — The plaintiffs agreed to publish the defend- 
ant’s paper for him ~ his promise to irdemnify them * against any claims 
whatever in respect of any libel appearing.’’ The plaintiffs were later sued for 
a libel which had appeared with their full knowledge, and had to pay damages. 
They then sued the defendant on the contract of indemnity. He/d, that they 
cannot recover. Swith & Son v. Clinton, 25 T. L. R. 34 (Eng. K. B. D., 
Oct. 28, 1908). 

The law allows no contribution between intentional and conscious wrong- 
doers. Merryweather v. Nixan,8 T. R. 186. And contracts to indemnify such 
wrongdoers are void. Arnold v. Clifford, 2 Sumn. (U. S.) 238. The present 
case, therefore, is supported by the authorities. Atkins v. Johnson, 43 Vt. 78. 
It has never been decided, however, whether an express contract of indemnity 
would be a nullity where both parties are equally anxious to avoid the publica- 
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tion of libellous matter. Contribution is generally allowed between negligent 
but unconscious wrongdoers. Armstrong Co. v. Clarion Co., 66 Pa. 218. See 
12 Harv. L. Rev. 176. A fortiori, contracts to indemnify non-negligent un- 
conscious wrongdoers will be supported. Stone v. Hovker, 9 Cow. (N. Y ) 154. 
And in construing a contract of indemnity no presumption will be indulged 
that a contract contrary to public policy was intended. Badcock v. Terry, 97 
Mass. 482. So, such an agreement between an editor and a printer who are dona 
fide may be construed as one to indemnify for all expenses incurred in ground- 
less suits. See Babcock v. Terry, supra. And itis submitted that the action on 
the indemnity contract should not cease to be maintainable because, in a doubt- 
ful case, the court support the jury in finding that there was an actionable libel. 


MALICIOUS PROSECUTION — PROBABLE CAUSE — CONVICTION SUBSE- 
QUENTLY REVERSED AS EVIDENCE. — The defendant instituted criminal pro- 
ceedings against the plaintiff, who pleaded as and was convicted; but the 
judgment was reversed on appeal. The plaintiff then brought an action for 
malicious prosecution. He/d, that the conviction is conclusive evidence of 
probable cause for instituting the criminal proceedings. Smith v. Thomas, 62 
S. E. 772 (N. C.). 

In an action for malicious prosecution the plaintiff must prove that there was 
no probable cause for instituting the criminal proceedings. Gurley v. Tomkins, 
17 Colo. 437. Many courts hold that a judgment of conviction, although subse- 

uently reversed, is Jrima facie evidence of probable cause. Micholson v. 

ternberg,61 N. Y. App. Div. 51. But the weight of authority supports the 
principal case in holding that a conviction in the original court is conclusive 
evidence of probable cause. Parker v. Huntington, 73 Mass. 36. There is 
some authority for the rule that such conviction is not evidence of probable 
cause when for any reason it carries no probative force. Mehr v. Dodds, 47 
Neb. 863. But it is generally considered evidence unless secured by fraud or 
perjury. Gilmore v. Martin, 115 Ill. App. 46; Crescent City Live Stock Co. v. 
Butchers’ Union Slaughter-House Co., 120 U.S. 141. Logically, however, the 
fact of a conviction subsequently reversed should be evidence in such an action 
only so far as it tends to establish that the defendant had reasonable grounds 
for instituting the criminal proceedings and an honest belief in the guilt of the 
accused at the time such proceedings were commenced. For it is upon these 
tests that the defendant's case depends, not upon the evidence produced at the 
trial. Harkrader v. Moore, 44 Cal. 144. 


MARRIAGE —- NULLIFICATION — PERMANENT ALIMONY. — The defendant 
went through a form of marriage with the plaintiff, which would have been 
valid if the former had not already been married. Thereafter the plaintiff 
materially helped him in acquiring property. The trial court annulled the mar- 
riage, and granted to the plaintiff an undivided fourth interest in the defendant’s 
realty. Held, that it is proper to dispose of the defendant’s property in the 
same way as in a case of divorce. Buckley v. Buckley, 96 Pac. 1079 (Wash.). 

In awarding alimony, it is proper to consider not only the damages suffered 
bs reason of the marriage, but also the amount of the husband's property, his 
ability to earn money, and the station in which he ought to maintain the wife if 
the marriage relation were continued. See Pauly v. Pauly, 69 Wis. 419. Ali- 
mony is awarded on this comprehensive basis, because it is regarded as compen- 
sation for the loss of the wife’s legal rights under the marriage contract. Some 
courts, however, disregard this reason, and award alimony in annulling mar- 
riages which are void aé initio. Strode v. Strode,3 Bush (Ky.) 227. Contra, 
Stewart v. Vandervort, 34 W. Va. 524. Such decisions are unjustifiable, for 


a void marriage confers none of the legal rights of marriage upon the parties. - 


See Smith v. Smith, 5 Oh. St. 32; Emerson v. Shaw, 56 N. H. 418. In the 
rincipal case the marriage is void, but the plaintiff should have compensation 
or the defendant’s wrong. Werner v. Werner, 59 Kan. 399. The compensa- 

tion should, however, be given as in tort for fraud or deceit, rather than on the 

broader theory of alimony. See Pollock v. Sullivan, 53 Vt. 507; Withee v. 
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Brooks, 65 Me. 14. Though the decision may be correct in result, the principle 
upon which it is decided is clearly unsound. 


MORTGAGES — TRANSFER OF RIGHTS AND PROPERTY — ASSIGNMENT BY 
QuircLaim DEED. — The defendant, a holder of a arenes mortgage, 
quitclaimed all his right, title, and interest in the land to the plaintiff. He then 
foreclosed and purchased the premises. The plaintiff sued for a conveyance. 
Held, that the defendant must convey. Gottlieb v. City of New York, 112 
N. Y. Supp. 545. 

_ To constitute an effective assignment of a mortgage the debt as well as the 
mortgage must be transferred. Merritt v. Bartholick, 36 N. Y. 44. In the 
jurisdictions holding the mortgage a mere chattel interest, security for the debt, 
a conveyance by the mortgagee of all interest in the land is a nullity and transfers 
neither mortgage nor debt. Az// v. Edwards, 11 Minn. 22; Nagle v. Macy, 
g Cal. 426. Even in states retaining the common law theory that the mortgage 

asses the legal title subject to defeasance, a quitclaim deed by a mortgagee not 
in possession does not Zer se accomplish an assignment. LZ//ison v. Daniels, 
11 N. H.274. But when the intention to pass the mortgage debt plainly appears 
such conveyance is held an assignment. oo v. Leonards, €8 Me. 237. 
See Hill v. Edwards, supra. And a quitclaim deed, though passing no legal 
estate, may operate as an equitable assignment of the mortgage debt to the ex- 
tent of the purchase money paid. J/cSorley v. Larissa, 100 Mass. 270. See 
Lunt v. Lunt, 71 Me. 377. In the main case whether there has been a legal or 
an equitable assignment the court reaches a correct result in holding the mort- 
gagee a trustee for the plaintiff of the land purchased. 


MorRTGAGES — TRANSFER OF RIGHTS AND PROPERTY — DESTRUCTION OF 
DEFEASANCE AGREEMENT TO CUT OFF RIGHT OF REDEMPTION. — The plain- 
tiff executed and delivered to the defendant an absolute deed as security for 
indebtedness. Simultaneously the defendant delivered to the plaintiffa defea- 
sance agreement, but neither instrument referred to the other. Subsequently, 
for good consideration, the instrument of defeasance was surrendered to the 
defendant and destroyed with the intention of making the deed absolute and 
cutting off the equity of redemption. The defendant sold the property described 
in the deed and the plaintiff brought an action to have the deed declared a 
mortgage and for an accounting. edd, that the deed is a mortgage and that 
the plaintiff may redeem and have an accounting. Conover v. Palmer, 60 N.Y. 
Misc. 241. See NOTES, p. 295. 


REAL PROPERTY — MERGER — ESTATES HELD IN DIFFERENT RIGHTS. — 
The husband of a holder of a term for — bought the reversion in fee. 
Held, that the term does not merge in the reversion. Hurley v. Hurley, 
42 Ir. L. T. 253. (Ire., Ct. App., Nov. 16, 1908). See NoTEs, p. 298. 


' RULE AGAINST PERPETUITIES — UNCERTAINTY — POSTPONEMENT OF Fu- 
TURE GIFT “AS LONG AS LEGALLY PossIBLE.” — A testator gave the residue 
of his estate to a trustee “ for as long a period as is legally possible,” to make 
annual payments to forty-two annuitants and (with three exceptions) to their 
heirs, and at the end of that time to divide the trust fund equally among the 
persons then entitled to the annuities. edd, that the gift over is valid and 
vests a years after the death of the last surviving annuitant. 7tchie 
v. Brown, U.S. Sup. Ct., Dec. 7, 1908. 

This decision affirms the decision of the Supreme Court of Hawaii. Fora 
discussion of the case in the lower court, see 20 HARV. L. REV. 220. 


SALES — TITLE OF Goops SuBJECT TO BILLS OF LADING— EFFECT OF 
INDORSEMENT WITHOUT INTENT TO Pass TITLE. —A seller of goods con- 
signed them to X, and on their arrival they were seized by an execution credi- 
tor of the seller. Subsequently, X indorsed the bill of lading to Y, an agent, 
without value. Y sued the sheriff in trover. Medd, that he cannot recover. 
Burgos v. Nascimento, 53 Sol. J. 60 (Eng., H. L., Nov. 18, 1908). 
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- Since the indorsement was to an agent and without value, the assumption of 
the court that there was no intent to pass an interest in the goods seems justi- 
fied. And the common law rule is that the effect of the endorsement of a bill 
of lading is limited by the intent of the parties. Sewell v. Burdick, 10 a 
Cas. 74. A bill of lading, though Arima facie evidence of absolute ownership 
in the dona fide indorsee, may be explained. Low v. De Wolf, 8 Pick. (Mass:) 
1o1. An indorsement in furtherance of a bargain confers an interest sufficient 
to give the indorsee the right of possession. Dracachi v. Navigation Co., L. R. 
3 & P. 190. But an indorsement to an agent merely for the purpose of stop- 
page in transitu passes no property sufficient to support an action of trover. 
Waring v. Cox, 1 Camp. 369. Likewise a re-indorsement merely for the purpose 
of getting the goods from the carrier passes no property interest to the second 
indorsee. Moors v. Wyman, 146 Mass. 60. ven under the mercantile view 
the intent with which an indorsement is made must be considered. Dodge v. 


Meyer, 6t Cal. 405. Under either the common law or the mercantile view, there-_ 


fore, the decision in the case considered is sound. 


SPECIFIC PERFORMANCE — GENERAL NATURE AND SCOPE OF EQUITABLE 
RELIEF — CERTAINTY NECESSARY IN CONTRACTS TO MORTGAGE. — The 
plaintiff agreed to lend the defendant a certain sum with which to buy land, 
upon the latter’s promise to give him a or on the land for the sum. No 
time was fixed for payment of the mortgage debt. The defendant received the 
- money and bought the land. The plaintiff asked for specific performance of 
the contract. eld, that he is not entitled to such relief. Poole v. Tannis, 
118 N. W. 188 (Wis.). 

It is a general prerequisite to granting specific performance, that the contract 
to be enforced must be so definite in its terms and as to its subject matter, that 
equity may be reasonably sure of carrying out the intention of the parties. 
Ordinarily in enforcing contracts in regard to realty, it is required that stipu- 
lations as to price and time of payment be very definite. Thus, a contract for 
the sale of land on credit, which does not fix the time for deferred payments, 
and a contract to renew a lease at its expiration, the rent to be proportioned to 
the valuation of the premises at that time, are too uncertain to be specifically 
enforced. Buck v. Pond, 126 Wis. 382; Pray v. Clark, 113 Mass. 283. But 
it has been held that a contract to ~~ a mortgage could be enforced, although 
no time was fixed for maturity, on the ground that this meant a reasonable time. 
Triebert v. Burgess, 11 Md. 452. The principal case, however, represents the 
better view and is supported by the weight of authority. A/cClintock v. Laing, 
22 Mich. 212; Milliman v. Huntington, 68 Hun (N. Y.) 258. 


Sunpay LAws— NEGOTIABLE INSTRUMENTS— VALIDITY OF PROMIS- 
sory NoTe EXECUTED ON SuNDAY. — The plaintiff sued on a promissory 
note bearing the date of a week day, but in fact signed and delivered in the 
mail on Sunday. By reason of the false date, the plaintiff was not aware that 
the note was executed on Sunday. e/d, that the plaintiff may recover. Cod- 
lins v. Collins, 117 N. W. 1089 (Ia.). 

There is difference of opinion as to whether state statutes prohibiting busi- 
ness on Sunday affect the making of a contract on that day. Where they are 
construed as aimed primarily at preventing disturbance of the peace, a contract 
made on Sunday retains its common law validity. Richmond v. Moore, 107 
Ill. 429. But in the majority of states the statutes are held applicable to Sun- 
day contracts, and such a contract is generally said to be void. Clough v. Go, 
gins, 40 Ia. 325. The better view seems to be that, while not strictly void, it is 
illegal ; and therefore the law will not aid one party to it as against the other, 
where both have notice of its illegality. Cranson v. Goss, 107 Mass. 439. Con- 
tra, Williams v. Armstrong, 130 Ala. 389. But where the contract is in the 
form of a negotiable instrument it is good in the hands of a dona fide holder nat 
chargeable with knowledge of the execution on Sunday. Gordon v. Levine, 
197 Mass. 263. And in extending the dona fide privilege to the obligee himself, 
the main case is clearly to be justified. 
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_ SURETYSHIP —SURETY’s DEFENSES: ON GENERAL PRINCIPLES OF CON- 
TRACT — DEFAULT PRIOR TO SURETY’s CONTRACT.— The defendant was 
surety on the bond of a town treasurer for his second term. The treasurer had 
defaulted during his first term, but his report made at the end of that term 
showed an apparent balance on hand. edd, that the report is conclusive 
upon = surety for the second term. Cowden v. Trustees of Schools, 85 N.E. 
924 (Ill.). 

The real breach of the treasurer’s duty for which the surety is held is the 
default and not the false report. But it is argued that the report estops the 
principal, and therefore his surety, to deny the existence of the reported bal- 
ance, and so, that the surety is liable as if the misappropriation had occurred 
during the second term. See City of Chicago v. Gage, 95 Ill. 594, 626-632. 
The basis of estoppel, however, is reliance on a representation resulting in dam- 
age. Smith v. Powell, 98 Va. 431. Inthe present case damage could result 

~ only if the sureties for the first term were released by the report. But the sure- 
ties on a bond cannot be released by mere book entries. State v. Churchitl, 
48 Ark. 426, 450. Otherwise the principal by a false report might defraud his 
creditors when there was no surety for the second term. There is thus no basis 
for estoppel. Goodwin v. State, 81 Ind. 109. Hence the usual rule, that onl 
sureties on a bond in force when the defalcation occurred are liable, should be 
applied. To determine when the defalcation occurred the report is prima facie 
evidence but capable of being rebutted. Sisse// v. Saxton, 66 N. Y. 55. 


TAXATION — PARTICULAR FORMS OF TAXATION — ASSESSMENT BY THE 
Front Foot RULE UNDER THE POLICE PowrrR.—A municipality levied a 
special assessment by the front-foot rule on the property of a railroad company 
for the cost of a public sanitary sewer. Hed, that the assessment is valid, since 
special assessments for sewer purposes may be made under the police power, 
which does not require return to the property owner of proportional benefits. 
Chic., etc., Ry. Co. v. City of Fanesville, 118 N. W. 182 (Wis.). See Notes, 
Pp. 293- 

Torts — LIABILITY OF MUNICIPAL CORPORATION—INJURY TO PROP- 
ERTY RicHTs.—A city, while exercising a ager function, created a 
nuisance by the use ef soft coal, which injured the plaintiff's property. Hedd, 
that the city is liable, as it cannot take the plaintiff's property without compen- 
sation. Gordon v. Village of Silver Creek, 127 N. Y. App. Div. 888. 

For a discussion of liability where constitutional rights are infringed in the 
course of a governmental undertaking, see 22 HARv. L. REV. 54. 


TRESPASS TO REALTY— NECESSITY AS AN Excuse. — The plaintiff while 
sailing with his family was compelled by a violent storm to moor his boat to 
the defendant’s dock to save the boat and the people in it. The defendant, b 
his servant, cast off the boat, with the result that it was wrecked and the plaintiff 
injured. Held, that the plaintiff has a good cause of action. P/oof v. Putnam, 
71 Atl, 188 (Vt.). See NoTEs, p. 296. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


ADVISORY OPINIONS FROM Justices. Lucilius A. Emery. Pointing out the objections 
to the rule in Maine and Massachusetts requiring such opinions. 2 Me. L. Rev. I. 

Are NATURAL WATER Powers PuBLic Property? W. A. Coutts, Contendin 
that there are no private property rights in natural water powers. . 67 Cent. L. J. 356. 

CHARITABLE Bequests. A.C. Black. A discussion of Scotch law on the subject. 
20 Jurid. Rev. 227. 

COLONIAL APPEALS TO THE Privy CouNcIL. Anon. Distinguishing between appeals 
as of right and those as of grace. 53 Sol. J. 27. 
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COMMUNICANTS AND THE DECEASED WIFE’s SISTER’s ACT, 1907. G. A. Ring. A 
yg of a decision in an Ecclesiastical Court construing the act. 34 L. Mag. 
ev. 68. 
COMMUTATION TICKETS AND RATE REGULATION. Borden D. Whiting. -Contending 
that certain decisions which hold that the Interstate Commerce Commission may 
not require special rates for commutation tickets are not sound. 8 Colum. L. Rev. 
636. 


36. 

DELAYS OF THE Law, THE. William H. Taft. Emphasizing the injustice caused by 
delay and suggesting remedies. 18 Yale L. J. 28. 

EARLY HIsroryY OF THE ATTORNEY IN ENGLISH LAW, THE. Heinrich Brunner. 
3 Ill. L. Rev. 257. 

EFFECT OF WORDS OF CONDITION IN A DEED. Albert Martin Kales. Submittin 
that whether words amount to a condition or to a covenant should be dstahisinal 
without regard to external circumstances. 3 Ill. L. Kev. 280. 

EmpLoyers’ LIABILITY TO WORKMEN. Anon. A comparison of the English and 
Canadian statutes. 44 Can. L. J. 716. 

EXTENT OF THE JUDICIAL POWER OF THE UNITED STATES, THE. Simeon E. Baldwin. 
Criticizing certain recent dicta which intimate that all judicial power not expressly 
reserved was given to the Supreme Court by the Constitution, including that com- 
monly regarded as vested in the states. 18 Yale L. J. 1. 4 

FAR-REACHING DECISION BY THE CoURT OF APPEALS, A. W. A. Purrington. A 
discussion of a New York case which holds that a physician’s privilege is waived 
if his patient testifies. 15 Bench & Bar 53. 4 

— UDICIAL CHARACTER, ROGER Brooke Taney, A. Charles Noble Gregory. 
18 Yale L. J. ro. 

Law InN ITs oo pod TO THE CHILD, THE. Lewis Hochheimer. 67 Cent. L. J. 395. 

MECHANICAL JURISPRUDENCE. Xoscoe Pound. Objecting to unreasonable technicaliti 
8 Colum. L. Rev. 605. ; . 

New York CLEARING HOUSE DURING PANIC AND VIEWS ON GUARANTEE BANK 
DEPOSITS AND CURRENCY LEGISLATION. A/exander Gilbert. 6 Law & Com. 


I. 

PAE rk CONCEPTION OF THE TREATY-MAKING POWER VS. STATE RIGHTS AS 4 
Aresanemns TO THE UNITED STATES, AN. Charles Sumner Clancy. 7 Mich. I 

. Rev. 

Our Unoaarare Jupictary. Lindsay Russell and Ralph W. Page. 41 Chi. Leg. N. 
144; 12 L. N. (Northport) 168. 

SoME EXPERIMENTS IN DIRECT LEGISLATION. Robert Treat Platt. A study of the 
working of the Initiative and Referendum in Oregon. 18 Yale L. J. 40. 

SoME MODERN APPLICATIONS OF THE WRIT OF PROHIBITION. John A. Ferguson. 
6 Com. L. Rev. 16. 

Some New ASPECTS OF PARTNERSHIP BANKRUPTCY UNDER THE ACT oF 1898. 
Charles M. Hough. Suggesting that the act gives reason to believe that a part- 
oe should be considered more as an entity than heretofore. 8 Colum. L. 

ev. 599. 

Tuntaunibeae POWER UNDER HinbDu Law. S. Vencatachariar. 10 Bombay L. Rep. 
177. 

Wrir oF Hapeas Corpus, THE. Clarence C. Crawford. A history of the writ. 

6 Com. L. Rev. 23. 


Il. BOOK REVIEWS. 


THE TREATY POWER UNDER THE CONSTITUTION OF THE UNITED STATES. i 
By Robert T. Devlin. San Francisco: Bancroft-Whitney Company. 1908. 4 
pp. Ixx, 864. 8vo. 

This stout volume covers the law of treaties under our Constitution and of a 
cognate subjects arising therefrom. The constitutional provisions are first 
dealt with ; then follow a consideration of the making, taking effect, and ter- 
mination of treaties ; of their construction; of the extent of the treaty-making 

pees of the legal questions relating to their conflict with national and state i 

egislation; of particular classes of treaties, such as those cession extra- q 

dition, and with the Indians. The book concludes with chapters on our foreign 4 

ambassadors, ministers, and consuls; naturalization and expatriation ; respon- 4 
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sibility of the government for mob violence ; and claims against the government. 
On many of these topics Mr. Devlin has not, of course, been the first in the 
field. Mr. C. H. Butler in “ The Treaty-Making Power of the United States” 
has dealt adequately, in 1902, with the history and judicial decisions affectin 
the treaty-making power in this country; Professor J. B. Moore has covere 
thoroughly the subjects of extradition and of diplomatic relations in his 
“ Treatise on Extradition and Interstate Rendition,” and “ Digest of Interna- 
tional Law.” 

The present work, however, is the first volume on this branch of our law 
which has been published since the recent controversy between the United 
States and Japan in regard to the right of the Japanese children to attend in San 
Francisco the public schools to which children of resident citizens of other coun- 
tris were admitted. This controversy presented two questions: first, the pre- 
liminary one whether the right to attend the public schools was a right of residence 
within the meaning of the treaty and whether there was a deprivation of that 
right in the —— of Japanese by the school board; and, second, if this 
right were established in favor of the contention of the Japanese, cid the United 
States have the legal power to make a treaty which should be superior to the 
laws of a state? Mr. Devlin gives at length the opinion of the Department of. 
State in support of the superiority of the treaty, and summaries of and quota- 
tions from the contemporary expert comment, which, apart from the debates in 
Congress, generally sustains the same view. Not long ago, we have indicated 
that the treaty-making power, though in some repects limited, would probably 
extend to this subject; but we have also suggested that, granting that “ rights 
of residence ” included educational privileges, no rights of the , trae were 
violated in this case, inasmuch as not only “native citizens ” but “citizens of 
the most favored nation ” are constitutionally subject, where appropriate legis- 
lation exists, to segregation in schools provided they receive treatment equal to 
that of pupils elsewhere. 20 Harv. L. REV. 337-339. 

The chief merits of the present work must be found in the presentation of the 
aspects of the main subject which have developed since Mr. Butler’s work in 


1902; in a somewhat fuller consideration of the topic of construction of treaties 
than has yet been made ; and, generally, in the benefit to the profession through 
a new development by a qualified and agreeable writer of subjects which have 
been already skillfully dealt with by other authors. J. Ww. 


WATER RIGHTS IN THE WESTERN STATES. By Samuel C. Wiel. Second 
Edition, Revised. San Francisco: Bancroft-Whitney and Company 1908. 
pp. lxix, 974, 800. 

Mr. Wiel’s book brings down to a recent date the work of Pomeroy as 
applied to the Western States, with especial reference to the doctrine of 
appropriation, a subject which occupies more than half the volume. 

Little has been added to the doctrine of riparian right as developed in 
California, though slight changes in its relations to other sources of title are 
brought out by late decisions. 

The law of appropriation chiefly treated in this book has received its legal 
sanction in comparatively modern times, though the attempts to gain rights by 
mere priority of occupation have no doubt been among the earliest of human 
endeavors. There is some confusion in the use of the word “appropriation.” 
‘This confusion occurs in statutes and decisions. The Constitution of Cali- 
fornia, Art. XIV, § 1, declares that “the use of all water now appropriated, or 
that may hereafter be appropriated for sale, rental, or distribution, is hereby 
declared to be a public use.” The word “appropriated ” here means “ applied,” 
or “devoted,” and does not connote any method of acquisition. Merrill v. 
Southside Irr. Co., 112 Cal. 426. In Katz v. Walkinshaw, 141 Cal. 116, and 
Burr v. Maclay Rancho, Oct. 16, 1908, 36 Cal. Dec. 315, the users of under- 
ground water, in the one case coming from artesian wells and in the other case 
pumped from an underground basin, are spoken of as “ appropriators for use on 
distant lands,” though this cannot strictly refer to statute rights, acquired by 
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priority, to waters “flowing in a river or stream or down a canon or ravine” 

Cal. Civ. Code, § 1410), widely as those words have been stretched, and the 

octrine of the above cases, though analogous in some of its results to appro- 
priative as against riparian users, is not based on the statute, the court ex- 
pressly declaring in the Katz case, p. 135, “ There is no statute on this subject, 
as there now is concerning appropriations of surface streams.” It is to be 
regretted that the author does not make more clear the exact meaning of 
“ appropriations.” 

The illogical character of the princifle formerly held, that valid appropriation 
must be made on public land (Cave v. Tyler, 133 Cal. 566), is well shown by 
Mr. Wiel, but although he notes, he fails to comment on, the view taken in 
a late case (Duckworth v. Watsonville, 150 Cal. 520), that “the right to 
appropriate water under the provisions of the Civil Code is not confined to 
streams running over public lands, the court using the expression common 
law appropriation.” This loses sight of the California theory of the historic 
basis (referred to in the opinion) of appropriation as an implied grant from the 
United States (Act of 1866, Rev. St. U. S. §§ 2339, 2340), and from the state by 
the provisions of the Code. The view is squarely opposed to all the California 
authorities which have passed upon this point. The qualifications, however, 
contained in the opinion practically confine appropriators of the class indicated 
to rights ripened by prescriptive user. 

Mr. Wiel says that water in an artificial watercourse is personalty. This 
statement is certainly too broad, if not erroneous. It was contended in the case 
of Stanislaus Water Co. v. Bachman, 93 Pac. 858, that the water right only was 
realty ; the water personalty. The decision in that case holds, “The right to 
have water flow from a river into a ditch is real property; and so also is the 
water while flowing in the ditch.” This case is supported at least by Standart v. 
Round Valley, 77 Cal. 400, and Fudickar v. East Riverside, 109 Cal. 36, whereas 
the “recent case,” Hesperia v. Gardiner, 4 Cal. App. 357, relied upon by Mr. 
Wiel, only actually decided that a water company could sue for water furnished 
to a customer from its pipes as personalty, a principle admitted by all. 

The point is not wholly academic. The question of jurisdiction in suits to 
quiet title and of the effect of the recording acts may be involved and it is 
probable that water flowing in a ditch will be considered real estate for these 
purposes. 

While the general conclusions of the author are clear and usually sound, 
some errors of detail have crept into the work. For instance, several cases 
where prescriptive right only is involved are cited to show that appropriation 
may be made on private land. Hildreth v. Montecito is cited to show that 
where persons separately entitled to water form a corporation to distribute it, 
the use is public. This was the Commissioners’ decision, approved in depart- 
ment, reversed and decided to the contrary by the court in bank, Hildreth v. 
Montecito, 139 Cal. 22. Notwithstanding a few such defects, the work is one 
of great erudition and substantial value. G. H. G. 


THE PUBLICATIONS OF THE SELDEN Society. Volume XXIII. For the 
year 1908. Select Cases Concerning the Law Merchant. A.D. 1270- 
1638. Volume I. Edited for the Selden Society by Charles Gross, 
London: Bernard Quaritch. 1908. pp. cv, 181. 4to. 

This volume contains cases from fair, staple, and tolsey courts, the local 
courts whose main business was the administration of the law merchant. 
Fourteen of these courts are répresented, but five-sevenths of the cases are 
from the Court of St. Ives. Especial attention is given to this court in the 
introduction, which deals with the origin, development, and decline of the fair 
courts. The discussion of the law merchant itself the editor reserves for the 
second volume, to be made up in the main of cases taken from the King’s 
Bench, Common Bench, and Exchequer. 

There is much interesting material in the first volume. We find several 
illustrations of legal principles which were recognized in the royal courts only 
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at a much later time ; for example, actions for slander (pp. 13, 17, 30, 33, 71, 84, 
85); an action strongly suggestive of Lumley v. Gye (p. 97); action against a 
surety upon a simple contract (p. 117); actions by a surety against his principal 
(pp- 6, 48); actions for breach of contract in not shoeing a horse after entering 
upon the work (p. 22), or against a barber for discontinuing the treatment of the 
plaintiff's head (p. 36) or Ge not building a house of the stipulated materials, 
(p. 104). A breach of agreement is called a trespass on p. 49. The word 
covenant (convencio) is frequently employed, in accordance with medieval usage, 
in the sense of oral or unsealed agreefhent. Usually the judgment for the 
plaintiff is zw rem, that he recover. But there are several cases (pp. 17, 22, 
24, 30, 37, 48, 59) in which the judgment is 7” Personam, that the defendant make 
satisfaction to the plaintiff. We shall hope soon to see the second volume. 
The material of the two volumes, supplemented by the learned editor's dis- 
cussion of the law merchant, will surely be a valuable contribution to our 
knowledge of English legal history. J. B. A. 


THE LAW OF TENDER. By George Lucas Beynon Harris. London: Butter- 
worth and Co. 1908. pp. Ixx, 415. 8vo. 


As the author points out in his introductory remarks, the law of tender is 
As the obligations 
of contract became abstruse, its tenacious attendant developed correspondingly, 
so that the cases involving tender present a department of legal learning in- 
evitably technical in the highest degree. Of the value of such a special book 
as this there can be no doubt, but it would be incomprehensible to one not 
intimately familiar with the substantive law upon which it depends. As to the 
ordinary rules stated in the chapter headings, there can be no doubt, — that 
tender must be fully declared and insisted upon, that it must be in lawful coin 
actually produced, that it must be unconditional and without reservations, that 
it must be kept good and produced in court, that it must be made at the right time 
and appropriate place, that it must be made by a proper person to a proper person. 
But to know what is a right time and who is a proper person one must know 
the law of the particular obligation in question so thoroughly that he might 
almost deduce the actual law of tender for his case without consulting the 
special cases on tender. Still, as our law is at best an imperfect science, no 
lawyer would be safe in trusting to his own deductions, but should have 
recourse to some authoritative source. It would be well if we had for our 
American law such an excellent special treatise as Mr. Harris has made from 
the English decisions. B, W. 


THE JUSTICE OF THE MEXICAN War. By Charles H. Owen. New York 
and London: G. P. Putnam’s Sons. 1908. pp. viii, 291. 8vo. . 


“ The Justice of the Mexican War” cannot be considered a law book, nor is 
it a history ; for it does not even attempt to bring men and events of earlier 
times to life before the reader. It deals rather with cold facts simply in their 
bearing upon the justice of the Mexican War. In so a the right and 

reviewed in this 
magazine. Mr. Owen’s purpose is to disprove the truth of the very general 
statement of historians that the Mexican War was a mere trick to steal or per- 
haps an open stealing of onrpeng: from a weaker nation, in order to gain more 
states for slavery and a port on the Pacific. His arguments may be very briefly 
indicated as follows: (a) He summarizes the American character and American 
ideas of civil rights of the time just before the Mexican War; the character of the 
American settlers in Texas inl their relations with people in the United States; 
the Mexican ideas of civil rights and particularly their control of the Texan 
territory. From these facts he finds that intervention by the United States in 
the case of Texas was far more clearly justified than in the case of Cuba, where 
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our intervention, according to a quotation from Professor Woolsey, was justified 
“by the burden of neutrality, the dictates of our commercial interests, and the 
oat of humanity.” We may not all agree that intervention in Cuba was justi- 
fied ; but expansion, or imperialism as it is now called, which aims to give 
better government to new territory acquired, whether wise or not, is at least 
less immoral than conquest to spread slavery. So far the argument applies 
more strongly to Texas than to the comparatively unsettled California. (¢) But 
there is still another motive advanced for the war. Mr. Owen assembles a 
rather formidable array of authorities to show that there was real danger, 
not a mere convenient fear that Texas and California would be virtually 
controlled by England or France, or at least, Mr. Owen maintains Americans 
would have had many reasons honestly to believe that to be the case. 
Since Mexico could not control these territories, intervention by the United 
States was therefore a defense of the Monroe Doctrine, and when the Monroe 
Doctrine is applied to territory as near and as important to that of the United 
States as Texas or California was, it can hardly be called highly immoral. (c) 
And besides these two constructive arguments furnishing motives for the Mexi- 
can War which may have been at least honest, Mr. Owen collects some very 
interesting facts which tend to show the negative of the general statement that 
United States officers sent overbearing messages to Texas, acted dishonestly 
with regard to boundaries, and did other things which lend color to the theory 
that the war was forced on Mexico to gain more slave territory. Mr. Owen’s 
contention that great historians have in these cases followed theory rather than 
facts has more force than can be attributed simply to the desire of the Amer- 
ican readers to believe that his country was not to be despised. 

Not all of Mr. Owen’s points and suggestions can be noticed here, nor any of 
them carefully weighed. But there is space for a little broader criticism of his 
work. . American history is not yet so old that we can be sure that we have an 
impersonal point of view. In another case it was left for John Fiske to show 
that among the Tories at the time of the Revolution there were many honor- 
able and heroic men. And that the patriots fought for independence against 
such men, rather than scoundrels only, is no discredit to the patriots. So in 
the present case it may be that those who tried to spread slavery were not all 
dishonest and that in the Mexican War they acted from honest motives. If 
this volume prompts some historian to weigh all the evidence and give a true, 
unbiased history of the Mexican War times, it will have fulfilled, as the author 
says on his closing page, one of its most important purposes. P. K, 


POWERS OF THE AMERICAN PEOPLE. By Masuji Miyakawa. Second edition. 
New York: The Baker & Taylor Company. 1908. pp. xiv, 431. 8vo. 


The first edition has been revised and enlarged. Covering such a wide field 
of investigation, the author does not profess within the limited space to treat 
his subject exhaustively as does Bryce in “ The American Commonwealth,” 
but in presenting a comprehensive study of the Constitution and its workings 
he shows a remarkable insight into American institutions. He considers 
prongs | the powers of the American people, Congress, the President and the 
courts. Enough constitutional history is gone into to show the origin of the 
particular power treated, and the substance of the decisions, with apt quo- 
tations, construing it is set forth. The contrast with similar powers in the 
of Europe and Japan makes the work instructive for 
oreign readers, especially the Japanese. The book is more than a survey 
of American constitutional government; it presents a general picture of the 
American nation. In many respects this is a picture a what we ought to be 
rather than what we are. The scholarly and interesting treatment should 
apps not only to the student of government and law but to the general 
reader. 

In the appendices are printed the Magna Charta, Constitution of Japan, 
Declaration of Independence, Articles of Confederation, and Constitution of the 
United States. R. T. He 
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FRANCE AND THE ALLIANCES. By André Tardieu. New York: The Mac: 
millan Company. 1908. pp. x, 314. I2mo. 


The substance of this book M. Tardieu set forth in the Hyde lectures at 
Harvard in 1908; and the book itself displays both the defects and the excel- 
lencies of a series of brief lectures “pee so broad a subject. Being not only 
a briet but a popular presentation of French world-politics, it naturally takes 
the form of a quick, stimulating, suggestive review and survey rather than a 
close and substantial study. ‘The English of the book would suffer severely 
by comparison with the French of the original lectures. 

M. Tardieu is not an impartial historian. As he says in his preface: “A 
Frenchman could not treat such a subject otherwise than from a French point 
of view.” And this French point of view is, if not exactly hostile, at least 
opponent at all points to the German. The book is chiefly an account of the 
diplomatic struggles by which France, crushed by the war of 1870, has sought 
to regain political and military equality with Germany. In this, M. Tardieu 
believes, she has to-day succeeded. 

Against the unwavering, Bismarckian determination of Germany to isolate 
France though the formation of a Triple Alliance of Germany, Austria, and 
Italy, — accompanied by the estrangement from France of Russia, England, 
and Spain, — France has one by one added to her list of treaties, ententes, and 
rapprochements, with powers other than Germany, till now any move by Ger- 
many to reduce France again to her old political inferiority is met by a combi- 
nation of powers determined to maintain the present equilibrium. 

On the surface this result is a triumph of diplomacy, a skillful playing of the 
world-game of politics. But underneath this aspect of the matter, to which, 
perhaps, M. Tardieu gives too single an emphasis, the reader may trace the 
economic causes which have lifted France to a place of new influence. The 
French are a saving, continent, industrious people. They have little by little 
become the bankers of western Europe. Russia is France’s closest ally. 
France finances Russia. Italy’s old hatred for France is softening. French 
capital is building the new industrial Italy. And so on, almost without end. 
Political guarantees have followed hard on the heels of commercial inter- 
dependence. 

It is for this revelation of the subservience of world-politics to world- 
economics that the book is likely to prove most interesting. H.'s. D. 


THE NEGOTIABLE INSTRUMENTS Law. By John J. Crawford. Third Edi- 
tion. New York: Baker, Voorhis and Company. 1908. pp. xlviii, 212. 
This volume contains the text of the act together with annotations by the 
drafter of it. As the number of states that have adopted the act increases (the 
number is now thirty-five), and as lines of decisions under its various sections are 
coming into existence, new editions of a work of this nature are very welcome. 
The annotations contain references to the state of the law before the adoption of 
the act, citations of cases decided under it with brief statements of their hold- 
ings, and occasionally supposititious cases to illustrate the rules laid down in the 
text. The annotations vary in length from four pages on some sections down to 
nothing at all onothers. This book will undoubtedly be of assistance to the prac- 
titioner, and also to one grappling with the act asa student. It is to be regretted, 
however, that the author did not give greater consideration in his annotations to 
some sections concerning the interpretation of which controversy has already 
arisen, as the liability of unauthorized agents under § 39 according to the nota- 
tion of the New York statute, or § 20 of the Commissioner’s draft. See 20 
Harv. L. REv. 159. E. H. G. 
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IDEALS OF THE REPUBLIC. By James Schouler. Boston: Little, Brown and 
Company. 1908. pp. xi, 304. 12mo. : 

In the words of the author the purpose of this volume is to trace out those 
fundamental ideas, social and political, to which America owes peculiarly her 
progress and prosperity, and to consider the application of those ideas to 
present conditions. Professor Schouler writes from the vantage ground of 
ripe years, and with the pleasant moderation of one who sees the strength of 
our country in its equality of opportunity and in neighborly living, who dis- 
approves of automobiles, and would carry us back to the life of the men who 
signed the Constitution, in whose time ostentatious travel was with a coach 
and six. He reminds us of the political doctrines upon which our government 
was set up and considers how our political life has developed in relation to 
them. Throughout, he insists upon those theories of the Founders of the 
Republic. He may, in casting up his account of political America, reckon in 
with favor referendums and patent voting-machines as new devices in gov- 
ernmental practice. But that perhaps social and economic changes of the 
nineteenth century are to have their effect on political theory he does not hint. 

The book opens with a discussion of the natural rights of man, asserted in 
the Declaration of Independence, particularly of equality, and then passes to a 
consideration of the civil and political rights flowing from them. The doctrine 
of consent, underlying all American political theory, and that characteristic 
contribution of America to political science, the written constitution, are next 
recalled to our attention. And then what the author names the federo-national 
nature of our central government and the consistent independence in political 
action of its three great divisions of legislature, executive, and judiciary. 
Upon present-day political _— he directs a criticism such as might have 
been expected from so good a Jeffersonian. Finally, in the Strife to Surpass, 
dealt with in the last chapter, Professor Schouler sees the explanation of our 
American social conditions and their difficulties. N. K. 


Mintinc LAW AND LAND OFFICE PROCEDURE. By Theodore Martin. 
San Francisco: Bender Moss Company. 1908. pp. lxiv, 980. 


This is a text-book on a subject that assumes considerable importance in the 
so-called ‘Mining States.” The acquisition of title to mineral lands of the 
public domain under the Mining Laws of Congress is only possible in these 
Western states, and it is with this particular phase of the Mining Law that the 
book in question is primarily concerned. That branch of our mining jurispru- 
dence which deals with the regulation of mining operations and collateral ques- 
tions such as arise in connection with the conduct of mining in the Eastern 
States and those of the Middle West, is not treated in this work. Part I, 
consisting of 320 pages, is taken up with a discussion of “ General Principles” 
and is the author’s treatment of the subject. Part II, comprising 386 pages, is 
a verbatim presentation of federal and state statutes and lanl Department 
regulations. Part III, —sw 112 pages, is devoted to “ Forms,” 

The disproportionate amount of space allotted to a literal quotation of legisla- 
tive enactments in Part II, and the undue prominence given them, detracts 
from the value of the work and suggests the idea of “‘ padding.”” The author 
should have devoted more space to text matter and relegated statutory provis- 
ions to an appendix. The forms presented in Part 111 contain many helpful 
suggestions. 

The author is very candid in his preface, and says, “ No effort has been made 
to make the work a treatise, but rather to state the law and tell where it can be 
found,” and he “believes and hopes that the book will possess at least one 
merit, that of being abreast of the times.” It is to be regretted that the work 
does not entirely fulfill this prediction. That portion of the work which is de- 
voted. to a discussion of “ principles ” has the appearance of being a digest of 
decisions loosely thrown together. As a consequence, there are instances of 
needless repetition and many of the propositions stated are out of their logical 
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order. Subjects of relative unimportance are given undue prominence, and 
there are some erroneous and inconsistent statements resulting from blindly 
following cases. In places the language employed does not clearly express the 
proposition set forth, and gives rise to a doubt as to whether the author appre- 
ciated the refinements of this branch of the law in certain instances. The cita- 
tions are incomplete, the author often satisfying himself with citing one or two 
cases, which are not always the leading cases or the latest judicial expressions 
on the subject. The author’s frank prefatory statement does not lead one to ex- 

ect a profound treatment of the pa eng but it does lead one to expect a care- 

ul and comprehensive citation of authorities. The title of the work would 
imply that the subject of Land Office Procedure had received special treatment, 
and while considerable space is devoted to the subject, it is by no means as ex- 
haustively or elaborately presented as one is led to expect. 

A conspicuous example of inaccuracy is contained in § 106, where the statement 
is made that “ mineral surveyors . . . are disqualified from making a valid loca- 
tion.” The case of Lavagnino v. Uhlig, 26 Utah 1, is correctly cited in support 
of this proposition, but in note 26 this case is referred to as being affirmed in 
198 U. S. 443, the inference naturally being that it is an authority on this par- 
ticular point. As a matter of fact, the federal court explicitly avoided passing 
on this question. The author overlooks the case of Hand v. Cook, 92 Pac. 3 
(Nev.), which is flatly opposed to the Ucah decision, thus leaving the question 
at the present time ‘“‘in the air.” The mention of the Lavagnino case calls at- 
tention to the fact that the author fails to cite the 198 U. S. decision in his dis- 
cussion of the subject of re-location, which was the basic question decided by 
the case. While the decision in the case of Farrell v. Lockhardt, 210 U. S. 142, 
overruling the Lavagnino case, was probably rendered too late to appear in this — 
book, yet one wonders why the former case was ignored on this point, since it 
has provoked more discussion than any other recent mining decision. 

Again, the author’s discussion of the very important subject of * Apex ”’ in 
§ 323 is meager and not wholly accurate. His definition of an apex as *‘ the part 
of the vein which approaches nearest the surface,” while applying to the ma- 
jority of cases, is not true in some instances, as was established in the cases of 
Duggan v. Davey, 4 Dak. 110, and Gilpin v. Sierra Nevada Cons. M. Co., 2 
Idaho 662, where the outcrop occurred on the dip of the vein, on the side of a 
mountain. 

The book, while possessing the defects noted, is not without merit, and has a 
certain value for practitioners, inasmuch as it cites many late cases and contains 
recent state statutes. : H. W. B. 


A TREATISE ON THE LAW OF INTERCORPORATE RELATIONS. By Walter 
Chadwick Noyes. Second Edition, Revised and Enlarged. Boston: 
Little, Brown and Company. 1909. pp. Ix, 924. 8vo. 

RATE REGULATION AS AFFECTED BY THE DISTRIBUTION OF GOVERN- 
MENTAL POWERS IN THE CONSTITUTION. By Robert P. Reeder. Phila- 

_ delphia: T. and J. W. Johnson Company. 1908. pp. 44. 1I2mo. 

THE LAW AND CUSTOM OF THE CONSTITUTION. By Sir William R. Anson. 
In three volumes. Volume II. The Crown. Part II. Third Edition. 
Oxford: At the Clarendon Press. 1908. pp. xxiv, 347. 8vo. 
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